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SPEAKERS

July 11, 1857, 1:30 p.m,
MR, SULLIVAN: The 1957 Bar Convention is now in session. Reverend W. B,
Ellway of Hailey will now give the invocation, Please stand.

REVEREND ELLWAY: Maybe before I give the invocation T would say a word
or two if you will be seated first. X apologize for making you jump up and down
but still, as I did tweo years ago when I was asked to open your convention, I made
one or two remarks aboul what the ordinary person thinks about the legal profes-
gion and its importance, I would like to do that now again. May I say first of all,
it is not only a privilege but a pleasure to be here, and T thank my friend Joe for !
inviting me to be here. We are all aware that it is the legal minds of every country
who draft the laws. We know that the Constitution of this country was drawn
up by, not only men of keen legal mind, but alse men who were honorable men.
I think that is the same in every country which is trying its best to see that the
people live under the necessary and just laws that insure liberty for the individual.
And as we look at this country, especially I myself who am still an alien, we see
here, in spite of all that is said, a legal system and a code of laws that is unexelled
in the world teday as far as fairness for the individual is concerned; and we know
as far as fairness for the individual is concerned; and we know well enough that
when a lawyer is a dishonorable lawyer, very much publicity is given to his sins.
That is inevitable wben a profession is regarded on the whole in a high light, If
you get a parson whe is a dishonorable man, look at the limelight that he gets.
It is the same with all professions that are held in high esteem and which are
recognized as the foundation, shall we say, upon which everything is built in a
country. So, I would ask you to think of that while we pray to the good Lord
during this invocation—that you will ask of him that you may be given the grace
from God always to be conscious of your high responsibility to the people of this
land, for in your hands rests not only the formulating of the good and just laws
before mentioned, but also in your hands rests too the power of enforcing those.
There are times when all men should rise above political party principles, for
political partics while basically they think that their way is the best for any
country, it docs not necessarily apply that that is always so. So we will pray for
the grace of God that you of the Idaho Bar Association, through your work, will
not only maintain and elevate the laws of our state and of our country—it might
be well if we also prayed that we might clarify them sometimes too—but also
that you will be guided by God, maybe not conscicusly, I don’t suppose you think
about that at all duriug your work, but that you will be guided by God in
establishing firmer and ever firmer as the years go on the principles of justice and
liberty and freedom for all, upon which foundation of law everything in this
country depends. And not only in the country, we should be well aware of this,
gentlemen, I think, in this day and age, that the whole world locks to this country
not only for leadership as far as security from war is concerned, not only for
material aid to the conntries which need it, but they also lock to us for that
spiritual and moral leadership upon which only peace and security and the

prinviples which guide this country can be extended to the whole world, Let us
priy.

J. W. Ehrlich Lou Ashe

Almighty God, the Father and Guide of all, we beseech Thee for Thy blessing
ugon this Idaho State Bar Convention now assembled. We pray Thee that they
iy get much benefit and that their minds may be made even keener by that
wiiich they hear. We pray too that as they are met together here for work, so in

Brent M. Abel Paul E. Anderson
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this beautiful country of ours, and especially in this part of it, they may get much
pleasure too. Grant these things, oh Lord, for the sake of Thy Son, Jesus Christ,
our Lord. Amen,

Almighty God, we pray to Thee for the President of our land and for all those
in civil authority, Give them Thy grace that all things which may be done may
be for the preservation of kberty and freedom and for the furtherance of Thy
Holy Kingdom among us, through Jesus Christ, our Lord. Amen.

Almighty God, we pray to Thee for the whole world, We pray that there may
be peace and prosperity in every land and freedom from fear of want, freedom from
want, and lberty to do as we please according to Thy laws. Graut that all those
who are engaged in the legal profession throughout the world may be conscious
of thetr divine calling and that all things that they do may be done honorably and
clearly for the good of Thy whole world, throngh Jesus Christ, our Lord. Amen.

MR. SULLIVAN: We have a few announcements. In the fivst place, we under-
stand a member or members of the Assoeiation are rather unhappy with the ac-
comodations they have received here at Sun Valley. We might explain to you
briefly how that operates, although it was printed in the bulletin at the time the
reservation blanks were sent out. As you are well aware, it is impossible to ac-
commodate all the members of the Association attending this convention at the
Lodge. The reservation blanks were sent out and you were requested to send
them in. You will note, if you examine them, they do not specify whether your
reservation will be in the Lodge or in the Challenger Inn. We only had a certain
number of rooms allotted to the Association at the Lodge. The Association itself
has nothing whatsoever to do with the allotnent of accommodations exeept for our
speakers whom we hring in to address us and also for the menbers of the Com-
mission. The rest of the rooms are allotted on a first come first serve basis, As
soon as the Lodge is filled, which was fairly early this year, then the reservations
necessarily must be allotted to the Inn. I hope that that will explain to you at
least in brief why the accommodations were allocated as they were.

There are a few changes in the program. Tomorrow morning and Saturday
merning the breakfast for all the attorneys will be on the Lodge Terrace instead
of in the dining room, Saturday noon the luncheon will be on the Lodge Terrace
for lawyers and their wives. On the prosecuting attorneys’ section, the lunch to-
morrow will be in the Redwood Room instead of the Duchin Room, and the
Prosecutors” breakfast on Saturday morning will be in the Ram instead of in the
Duchin room.

I would like to at this time appoint two commitlees, the first is the Canvassing
Commmittee vo canvass the ballots for the election for the new Comrmissioner of the
Western Division. L. H. Anderson, Chairman; Joe McFadden and Tom Walenta.
I wish that committee would meet immediately after we adjourn this afternoon in
Room 278,

The Resolution Committee is Gus Carr Anderson, Chairman; Sherman Furey;
L. F. Racine; Wayne MacGregor; Jim Givens; Ray Cox; Lloyd Haight, William
Gigray; and Clifford Fix. We would like that committee to meet immediately
after adjournment this afternoon in Room 267,

As you are perhaps aware from a study of the bulletin, we have changed things
a kittle this time in order to give every one a completely free afternoon on Friday.
Consequently, if the Resolutions Committee will meet as soon as possible this after-
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noon, it is possible that the resolutions can be made and the action taken toc.lay
so that it will not be necessary to meet again tomorrow afternoon, That meeting
will be in Room 287. Because of the change in the schedule it has been necessary
for us to change the time of meeting in the morning. The meeting will commence
at nine o’clock in the morning instead of nine-thirty or ten as inl the past, 50 we
wish you would be courteous to the speakers and be on time at nine o’clock.

Would the Distinguished Guest Committee meet here in front of the hall
immediately on adjournment this afternoon?

One innovation which works definitcly for the members of the Association
who attend this meeting is that the report of the President and .the report .of the
Secretary were printed in the last issue of the bulletin. Theref.ore, you will not
be required to sit and listen to themn verbally. I hope you en](?yed the reports
that were printed. If you have any comments upon them or questions about them,
we will be glad to take those up privately.

At this time I ask Paul Hyatt of Lewiston to please introduce the fivst speaker.
Paul Hyatt,

MR. HYATT: My, President and Ladies and Gentlemen: Our speaker for this
section of the meeting started the practice of law with one of the leading _law
firms in New York City in 1940 just after his graduation from the Harv.ard Law
School. As it did to so many, World War Il came along and interrupted h%s career,
and he entered the United States Navy and was on duty for five years. His service
was distinguished by award of the Navy Cross and Navy Unit Commendation
Ribhon, Il¢ is presently, I understand, a captain in the United States Naval
Reserve. Now, I thought perhaps while he was in the Navy he had seen the
great State of California and the wonderful City of San Francisco and that is Fhe
reason he decided to make his home there, but he tells me that it was an ambition
of his 1o go west from his younger days in law school, and that is the reason he
moved to the State of California. So, when his service with the United Stales
Nuvy ended in 1946, he became associated with McCutcheon, Thomas, Matthew,
Criffiths and Greene in San Francisco, and in 1954 was elevated to a member and
parlner in that fiom,

e has made estate planning his specialty and in 1954 was president ofithe
San Irancisco Estate Planning Council. Recognizing his qualifications in this field,
the University of California has him as one of its visiting lecturers in law.

His subject today, 1 know, is of great interest to all of us. It is a topic with
which we must constantly deal, and I feel certain each of us will take from this
session something very much desired and worthwhile.

It gives me great pleasure to present Mr. Brent M. Abel of the San Francisco
Bar, who will conduct the institute and talk to us on the subject of the drafting of
wills,

°MR. ABEL: Thank you very much, Mr. Hyatt.

Let me say first that it gives me the very greatest pleasure to be here with you.
I had never before had the opportumity to visit your state, In the three or four
days I have heen here it seems to me the people of Idaho are much more con-
cerned with arrangements and plans on how to live than on how to die. Never-

e
SMr. Able's outline, which he refers to in his address js reprinted as Exhibit “A” in the Ap-
Dendix, page 98,
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theless, from the subject which your committee has selected, I infer there are at
least a few people in the State of Ydaho who are willing to prepare for the inevitable,

Now, I would say prelimiarily that I don’t purport to he an expert. I come
before you without anything except the qualification of having rolled in this subject
a good deal, and some of it is bound to stick to you as it would in the case of any-
thing else. So, I say that because I want to make this as interesting to as many
of you as possible, not to confine it to matters which are rare in occurrence, but
to bring it as closely as I can to your everyday practice.

Now, I should say also that I have not atteinpted to make a study of the
Idaho law, and so there may be some things which I say which some of you will
find exceptionable by Idalio standards. I have looked into it enough to know in
general your institution of cormnunity property is very like ours in California, or
at least like ours as it exists today with husband and wife having a present existing
interest in the commurity property equal and undivided while both of them hve
and with each having the power to dispose of half of the community property by
will if he or she dies first. I think the only major distinction between your law and
owrs is, as I understand it, nnder your law the income of the separate property
received during marriage is community property, whereas under omws the income
reiains the eharacter of the property from which it springs even after marriage.
That, I think, is not particularly material to what we have to say here, so perhaps
I can indulge in the standard conflict of laws presumption, distorted a little per-
haps, but T will assume that the Idaho law is the same as California’s until one of
you establishes to the contrary.

Now, so you will see where we are going this afternoon, I have in mind
discussing what I have to say in two parts. Oune will be a consideration of the
matter which you have before you on the mimeographed shects. (See p. 98) Since
we as lawyers are all accustomed to thinking in terms of specifics, T think it is easier
to have a specific problem before ws. From there—and I promise an intenmission
during whicli many of you who wish to escape to the swimming pool or tennis
courts mnay do so—I expect to go into consideration of sone of the most commmon
and difficult problems a lawyer faces in drafting a will in the nature of a checklist

which 1 hope will be of some convenience in your office practice in the wills
which you draw.

Coming then to the problem, {See p. 98} and you will see this is not one of the
problems which reminds vou of a radio seript where the announcer starts at the be-
ginning of the program and says our heroine Georgia has just broken her engage-
ment and taken a job; meanwhile her Uncle, who has persecuted her so seriously
over the years, so on, and so on, and so on. This is a sitnple problem—this is down to
earth. I indulge in only one presumption which I think is irrebuttable judging from
what I have seen of your state, and that is that the average man in Idaho has at least

two hundred thousand dollars to dispose of. I am just as sure as anything that is
a fact,

Apart from that, we have here the case of Mr. and Mrs. Jones—{daho Jones,
the husband, and Montana Jones, the wife, and T will leave it to vou to sunmise
why the masculine gender has been assigned to Idaho. Now that I am here I see
your state has considerable virility about it economy-wise and otherwise, and so I
am glad I made that selection. Idaho is a person with some inherited property,
some separate property worth roughly a hundred thousand dollars. He has also been
successful in business, and he has accumulated during marriage approximately a

e
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hundred thousand dellars of cornmunity property. Now,.to keep this'sunple,hg }I;a;;e
assumed that the property which he has accumulated is not & business whic .ﬁi
owns but that he has been employed at a good salary and that these arelsde(;l'l}:l f
which he has purchased. Some things I have dang here because‘I wmi1 ike to
suggest there are a great many other problems which could be d.lscussel at some
later Idahs Bar Convention if you ever need a speakel.‘ from Saun Franinsco aﬁamlé
So we have then this couple, the husband Idaholmth a hundred t ou}s;anb od
separate property, a hundred thousand of cominunity propcrty‘ beltweelfl us ;1:0
and wife; and to make it plain that we have others to c.on"sxd.er‘m the pmbﬁri,b o
medivm teenage children 15 and 13, for whom, I tak*..e it, it 3s 1mp0.rta'nt t .a ((1).
spouses arrange their affairs to have as muc.h as possible. Now, this is nc;: a 12-_
cussion on estate planning which we have this aftemoox}, so I am pass};ng t el prtod
lem of how we reaeh the plan we select, and I am assuming that it has ee?ds? ecte é
and I am assuming that the objective which you have recommended to Idaho and
which he has approved is to preserve as mnuch of t.he property, both separate ai
community, from successive tax as possible, that is, to exelude from taxh.o;l‘ 1l1 e
death of the second spouse to die as mueh as possible of the. prt?perty whic as%
already been taxed on the death of the first. Also, I am c}eahng i the interest o
brevity only with Idaho's will—only with the hushand’s will.

Now, as to the separte property, 1 am sure all of you have had occa{_;s}lc)n fto
consider the subject of the marital deduction, and yet it may bg wortgw ile for
me to start from scratch m delineating the scope of the deduction and pmrﬁmff,
out the objectives which in this particular case would seem to be 111'1po1tanlc.1
Now, bear in mind that the husband has all the separate property. .So it wou‘
be desirahle in his will to give Montana, the wife, only s0 much sepatate pr<I)fpelty
as iy necessary to qualify for the maximum marital deduction and no morfa.d iou
give her mare, then yon are exposing to tax in her 'estate on h'er later deat ::
portion of the property which she has received from him. No.w, right here you gte
into the old difficulty about just how far vou want to go in your document to
aecommodate the testator’s intent to the tax laws as they exist today.

And in suggesting and describing this marital deduction .fonrfulha clause wh;lch
we will develop in a moment, 1 don’t mean to inply that. I.thmk it is an altoget }fir
desirable thing to have in a will, but the formula clause. is in common use th.roug -
out the country. It does have the advantage of achieving te perfn'ac.tlog'the objec-
tive wiich we are talking about of aveiding double tax and minimizing tax on
the death of the first spouse to die, and so 1 think it is worth c.onmdermg. ;I.‘he
subject is timely because the tax court recently decided a case cited on the J{;t
page of the material you have before you, the Hoelzel case. {28 T.C. ‘IL]., Mat}}{3 7
1957), in which the court recognized that a formmula provision was valid to obtain
the marital deduction. {See p. 98)

Up until now there has been some gquestion about whether a provisiclm in
the language fitting the deduction as described in the statute .rather 'than simply
giving the wife a fixed amount or a residuary bequest determined without refer-
ence to the tax law—hitherto there has been a doubt as to whether or not such a
formula provision would qualify for the marital deduction. Most lawyers have
thought that it wounld have and bave felt free to use it, and the tax court now says
that the formula is proper. But the Hoelzel case also points out a problem about the
formula,

Tn that case—it is a case which arose in the east so that there was no com-
munity property to complicate the problem in determining the adjusted gross
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estate—the formula is s quoted at the Lottom of that first page. (p. 98) The testator
gave his wife & sum equal to one-half of the excess of the property included in his
gross estate for the purpose of the federal estate taxes over the deduetions allowable.
That, you see, is, roughly speaking, 2 definition of one-half of the adjusted pross
estate, reduced by the portions of my gross estate which passes to my wife but
would not constitute a part of my probate estate at the date of my death,

Now, priina facie, that is a pretty good formula clause. What is the hooker
in it? Lot us right there review what this adjusted gross estate is. The adjusted
gross estate is the gross estate less that portion of the gross estate which consists
of community property and less that portion of all the deductions, other than the
marital deduction, on the estate tax return which is attributable to the separate
property. Now, to simplify the adjusted gross estate it might be said just for the
purposcs of talking about it that it is half of the separate property. Getting back
to this lauguage, you will sce that the clause in the Hoelzel case does fine in
the first quoted portion and gets down to “reduced by,” and we have got to
reduce it by something. We have got to reduce in the will. We have to take first
the gross estate—the adjusted gross estate--to measure our gift, and then we have
to take half of it because that is the maximum limit of the marital deduction, and
then we have, if the will is not to give the wife more property than necessary to
qualify for the maximum marital deduction, then we have to reduce the one-half
of the adjusted gross estate further by taking from it life insurance, joint tenancy
property, any property outside of the probate estate and outside of this marital
deduction clause which passes to the wife and qualifies for the marital deduction,
Right there is the point at which the draftsman in the Hoelzel case let the ball go,
He said “reduced by the portions of my gross estate which pass to my wife but do
not constitute a part of my probate estate.” Now, in this case there were annuities
for the wife which were part of the gross estate, but they were payable to the wife
only for life, so that she had only a terminable interest; so the trouble with the
clruse was that those interests, although not qualifying for the marital deduction,
those interests in the annuities reduced the marital deduction. So what should
have been said there would he something along these lines: “reduced by tbe por-
tions of my gross estate which pass to my wife and which qualify for the marital
deduction hut do not constitute a part of my probate estate” and so on.

Now, 1 have set out on page two (see p. 99) a formula clause which has been
used in a good many wills and which wmeets this difficulty, and if you will notice the
underscored words near the top of page two, meet the Hoelzel problem, and going
through that clause as it stands you will soe that if the testator’s wife survives
him he gives to her an amount of his property and estate equal in value to the
maximum marital deduction. That puts right into the will the language of the
code allowable under the federal estate tax law “applicable to my estate, less such
portions of the following as shall gualify for the marital deduction From my gross
estate for federal estate tax purposes,” and then listing, first, the property which
is given to the wife under previous clauses of the will, meaning, perhaps, home,
personal effects, whatever; second, amounts receivable by the wife as under life
insurance policies; third, property passing to the wife by right of survivorship,
meaning joint tenancy; and, fourth, the catch-all, any and all property and interests
in property which pass er have passed to the wife and are includible in the gross
estate for federal estate tax pwrposes. But natice, all those are subject to the
requirement that they shall only he deducted from the marital deduction bequest
if they are in such form as to qualify for the marital deduction.

Now, to make it clear that the property passing in satisfaction of the marital
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deduction gift would itself qualify the next sentence is inserted to the effeet that
the gift provided for in this article is to be satlsﬂed‘ out of the' assets or the pro}
ceeds which are subject to and qualify for the marlt_al deduction and not ou]fu. oh
other assets. In other words, if there were leasehold interests or sqmethmg whic

were terminable during the lhfe of the wife and W(.)L}ld not qualify, then thosc
assets are not to be used to satisfy this formula provision.

Then, of course, as we all know, people have a hal'Jit of making wills hand
putting them away—putting them away for a good long tJ.me and lon.g enoug sI(;
that coneeivably the marital deduetion will no longer. elleast at the time the wil
is offered for probate. To protect against that possibility, the last sentence is
inserted and says “if the federal estate tax applicable to. the estati does not
provide for marital deduction, then this article is to be (.ilsrega_rded. . You can
eut that either way. In some situations it is bctter to say 1ns'tead of disregarding
the article, say “the provisions of this article shall apply as if the f:aderal estate
tax law in effect at the date of this will were applicable to my esta.te. It dep.elf'\ds
entirely on the planning situation as to which of those two alterna}tlves you pu:.'eri
but I do think it is worth making the point that maybe there won't be any marita
deduction by the time the will is offered.

The vice of using a foninula provision is that you are.squarely hoaked
1o the law as it stands then, which again is something which gives people pause
about using a formula clause. Nobody knows wha.t the federal estate tax Iaw. a;
the time of decedent’s death will be, and it is quite conceivable that the man'ta
deduction will he computed in an entirely different manner, H.owe\fer, I. think
it is reasonably certain that the marital deduction is pre.tty well mgramed in our
federal estate tax law as it stands, With minor modifs‘c.ahons, of which there have
already been somne, of course, since the 1948 act, it is reasonably safe t'o couch
the provisions in the terms of the deduction as long as woe say something that
doesn’t render the clause ambiguous or meaningless at the time if the federal tax
law is changed.

Now, I omitted to say at the hegioning that I propose to throw the ﬂ'oor. open
for questions at the end of this discussion. It is more important anc:l significant
to me to know what is in your minds than to make clear what is in mine, because
there may be a good many things which I say now w}}ich are not clear or abgut
which you would like to talk further, and the invitation is open to vou at the
close of the discussion,

There is a problem about the marital deduction formula gift on the inc'ome
tax side. It is this: If we use a clause like the one which I have ]ust.de'scrl'bed
to you, which is a clause really equivalent to a cash legacy becau.se it is fixed
in amount, if we use such a clause, then there is, of course, a possibility that asse'ts
of the estate, in fact, even the likelihood, that the assets of the estf'lte will
appreciate or depreciate in value between the date selected for vglumg the
estatc for estate tax purposes, meaning the date of death or the optional year
later, and the date of distribution. So suppose vou have thc marital deduction
computed out based on the federal estate tax return at a figure of fifty thousand
dollars, and then along eomes time for distribution and the executor wants to
allocate assets which at the date of death had a value of fifty thousand dollars
but whieh are now worth forty thousand dollars to satisfy the marital deduction
gift. OF course your local law enters into it, but under the law of most states ‘at
the time the estate becomes distributahle T think it is generally true that legacies
hecome a liability of the estate, so you have a Hability of fifty thousand dollars
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which you purport te satisfy by transferring assets worth forty thousand dollars,
Question: Is capital gain realized by the estate? As you would expect, internal
revenue says yes. They are nice enough to say, on the other hand, that if assets

» there will be a recognizable loss.
That is better than vou do with the government most of the time. In any event,
it is clear enough that is to be the position of the government, I hepe there are
no internal revenue agents present because I dont want any of them to take my
comments about the tax laws personally. I never ran across one who did, but maybe
they are more sensitive up here—maybe they are less sensitive.

Now, how do you deal with this problem? The suggestion has been made
that one effective way to deal with it is to couch the marital deduction formula
clavse in terms of the estate so that it is satisfied out of assets constituting
residue rather than satisfied ag a cash legacy—a pgeneral legacy of the kind which I
have described in the clause we have heen talking about. Now that is all right as far
as it goes. I don't know that it meets the problem altogether. Of course, the value
of the residue goes up and down with fluctuations in market value, and I think, if T
am not inistaken about it, that you get in
with the general legacy in the marital deduction forinula provision. So I put it
forward with some reservations of my own although I have heard

a good many
attorneys say they believe it solves the problem. So far so good,

We have described then by this formula provision the minimum ameunt of
property of the testator necessary to qualify for the maximum marital deduction,
and that is what we are trying to do. If we get over the minimum, then
we are putting property in the wife’s estate which will be subject to a further tax
bite on her later death and come out of the pocket of the children. We have
described that property; now we have to protect it by other provisions in the will,
and, particularly, provisions that direct that the taxes be paid from property
other than the marjtal deduction gift. Of course, we must include not only federal
estate tax but local inkeritance taxes, and, of course, the provision as [ have set it out
here—what we will call for purposes of discussing it—the general legacy provision.
That provision fits in very convenientlv with the tax clause because you cau
say quite simply that the taxes ave to be paid out of the residuary estate in somewhat
the language you sce near the middle of page 3. (See p. 100) ¥ you have a
formula couched in terms of a portion of the residuary estat
but you have to make it clear that these taxes come out of

residuary estate other than the portion that qualifies for the marital deduction,

Now, the subject of simultaneous death deserves s
with the marital deduction, and, of course, it is related to a good many other
things in the drafting of wills tos, But it really is something more than just a
refinement to have in vour will a thoughtful treatment of the simultaneous death
or near simultaneous death situation Take this Jones case. Suppose Idaho and
Montana die in an accident under such circumstances that it is difficult to de-
termine which died first — in other words, a situation which fits your uniform
simultaneous death act like a glove, Now, thal act says that the property of both
Idaho and Montana will be distributed as if each had survived the other, What
does that do to our marital deduction in this instancep It throws it out the window,
So that, if you leave this matter in this kind of estate to the simultaneous death
act, you have two estates—one Idaho’s, consisting of one hundred thousand dolars
of separate property, and one Montana’s, consisting of fifty thousand dollars
community property, and no marital deduction in ejther one. So, as a result,

pecial mention in connection
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i t that by omitting some speeial provision to
Iooking' f yﬂ]oiur tzi t}?:\lzz’ Z:::t f:lllgs; utwo tee:age children roughly eight or ten
= mlt:] dollirsy in taxes which could have been saved by a rather SIIl’Elple pro-
ﬂ'lc"usan the effect, in Idaho's will, that “if my wife and I .shall d‘ie under
e ‘tO et nees ;hat there is no sufficient evidence to determme. which O_f us
Sl}idlll izszllz;d first, then my wife shall be deemed to hac;re surTI?]rlsed—iL;rtv1;zﬂ
iy ised ns other ways—every day. en w
et NO.t S\ilrgfnlszi]e ?\thhzﬁ t}}lﬁfiir;mon disaster situation is two equal estates
e o halve got the marital deduction for Idaho, and his estate is then one
i YSU and, and half of his separate property, roughly half, has gone to
h\mdred, lO‘:Ste ;o that you have two one hundred thousand dollar estates' fmd
Sy Sfes : l;unch-ed fifty thousand and one fifty thousand. Such a provision,
P Onie;) it seems to me that regulations have been kind to us, }.ms the
St l'jere fagg) egulations under the 1954 code. The citation of the section ap-
snnChOItl t{l?le toi) rofgr)age 4, {See p. 100) So much for the simultanecous death case
pears a .

problem.

How about the nearly simultaneous death casel—the case v\:rhetrl;e <}x;e e:p:il.tl_:slff
survives the other very clearly but only by1 a s}goyrtt ttlimei. 'I]?J‘]?W’o :;y theing r\l,,- s st
? i ticular about that. e :

i don’t have to say anything par : . c
:lh(;lzn\:c;?nber is not to say anything particular, bec?use if you haw]e ’i‘]t the zx;d n?e
ok ing “i n shall survi

i lause saying “if any perso

1, as some attorneys do, a ¢
go?d:: within one hundred eighty days {or whatever the term may b?) af’ger an;éa
du th, then the legacy given to him or her shall be deemed to haxe Ifapse ,have
ti?c‘: e;tﬁte shall be distributed as if he or she had.predeceased me. y‘gtluation
such a general provision in the end of your will, it dame?ges your Jones
unless you exclude this marital deduction provision from it.

So in the particular case we have before ns we don’t peed to saybartlytl}llgge
bout nearly simultaneous death as to this marital deduction f:lausiafa, u here
; oman cases where it is better not to have the marital deduction if one s;t) ose
f‘ll'e ives J;Jy only a short time. Take the situation, for example, w}ﬁere ot;e esta :te
::rwthére are two spouses each with onc hundred thousax?d d.o ars <}>]‘1 dsre;;arthe
pri;pcrty—l-hen bearing in mind that taxwise for thf benefit of thcialc ¢ olu hem]ude

hen, nind the o

i i : to have two equal estates, eve

ultimate and optimum solution is : es o you include
iital deduction provision, you wi

in the will of the husband a marita ; vant o
i? off if the wife survives by only a short time. OF cour.se,]I am Nge‘tzsltﬁeizsts "
estate planning problem really rather than a dmft[ig pltoblctern. sedeqth C]a:_lses

Teafti i king is that the simultaneous de:
a drafting problem, the point I am ma ' . tan et puses

i things which each have to
and nearly simultaneous death clauses are e 10 be thogt
i ither lose the marital deduc

through with utmost care s¢ that you nei ose t e
Spousg survives {for the requisite period nor lose it if you don’t want to lose i
the death occurs nearly simultaneously.

Now, a further footnote about marital defluctlon and then w{?{tw;nf(}f:;; ;:1
I get a little sick of the sub]'ectlrnyselfl; ih ldclmt I;EZ\;S a‘L)Zujtuy?ﬁlé x es]t Sorced on
us by the condition of the tax laws. ink pe . et where we
ave communi roperty are a little more fortunate than the people i
lhr: dxcL::e11so tht:t f:ae llmvc long had a system under which commuxfntihp{'o?;e;go?‘:
least, only half the property is subject to tax anyway. BuF oxée ur ethe otnate
which applies in community property estates, and that is tlns:' uppose ! Nced,
as in the Jones case consists of both scparate and community proper y.. e
the will say or need the distribution plan provide that only scparate property
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be distributed in satisfaction of the marital deduction gift? To that the answer
is plainly no. The marital deduction is a limit on the arcount of property—on
the amount of the deduction—one-half of the adjusted gross estate. It is also
limited by the character of the property in the sense that it must not be property
terminable in interest, but it is not limited as to the character of the property as
between community and separate, and so we do not have to say in the will nor
need the distribution plan provide that only separate property is to be transferred
in satisfaction of the marital deduction gift. So here some of the community

property securities could be used to satisfy the marital deduction provision for
Mrs. Jones.

Leaving the marital deduction snd coming to the part of this problem which
is common to all estates of any substantial size, regardless of whether there is
community or separate property included, and talking now about the residuary
provisions of the will: you will see when you have had a chance to look this
paper over a little more carefully that I have assumed that earliet in the will there
have been bequests of tangible personal property and a devise of the home, or
perhaps the home is held by joint tenancy and need not be disposed of in the
will, so I am confined in the discussion here to marital deduction gift and then
to residue. By the residuary clause we are seeking to do the same thing we did
by the marital deduction clause in part. That is, we are seeking to take that
portion of the community property (and now let us assume we have an estate
consisting entirely of community property) we are seeking to take that portion of
the community property which is subject to the will of the first spouse to die
and put it in a bundle, a trust, say, a legal life estate perhaps, but to keep it
simple let us say a trust, in such shape that it will not be again subject to tax on
the death of the second to go. So, by the husband’s residuary clavse we would
take his half of the community property and put it in the residuary trust over

which the wife would net have such powers as to bring it within her taxable
estate.

Now, what about the language of ithe residuary clause? Here the question
of powers of appointment comes up in a surprising number of cases. It always
seems to me that the talk about exercises of powers of appointment is talking
in the clouds, and yet enough situations bave occurred within my knowledge to
make me think it is worth pointing out—that some thought should be given in
the residuary clause as to whether to include the exercise of powers of appoint-
ment. Of course, item 1 is to ask your client whether he has any. If he says no,
perhaps that isn’t sufficient answer. Perhaps he has a power of appointment under
his Uncle Joe’s will that he doesnt even know about, or perhaps his Uncle Joo
hasn’t died yet hut dies next year leaving a will giving him a power of appoint-
ment. You can’t provide against all of those things. But by and large 1 supposse
it is well to make it clear that to the extent you can exercise the power of ap-
pointment you wish to do so. Maybe it is a special power and maybe the residuary
clause is given to persons who are not legitimate appointees under the terms of
the power. That is something you don’t know in drafting the will, but I think
the safe assumption is that in most cases the testator wants to appoint as well as
bequeath and devise, and so I think your residuary clause ought to say that, I
don’t know about your law in Idaho, but in Californiz a general residuary clause

exercises a general power of appointment. But to point up the thing I think it
is just as well to say it

So we come to the language which appcars toward the middle of page 5 (see p.
101) under which the teststor gives all the rest and residue of his property and estate
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of whatsoever character, and so on, including all‘ prope.rty over Iwhich at the txmtz
of his death he has the power of testamentary d1§p051t10n l?y will or by pt;vsﬁar o
appointment, and we wrap that all up and define it as a re&duarly estate a;l oI gv;s.
You will see there a caveat about Idaho 1a\_v. By that I don’t n;learll e ;ho
law is uncertain, I only mean I am uncertain about what t.he I&lrla o faw 13 ba
point of the caveat is this: by California law a husband dlSp?Slng of resi ued y;
a clause in this form disposes only of his half of the community prop.erty, and 1
may be that under your law or under the law of some other commumtyh prcfpeFty
states where the husband gives away all the propert?r :)f the estate t. at is in-
terpreted as meaning not only his hatf but also the wife's ha‘]f of the' Lolmfmm}:ty
property. So our residuary clause then disposes of evgr.ytlung that is de ; after
our marital deduction provision and cash 1egac3.! spgcxflc bequests an11 evlggs
and throws it into this trust, which, in order to give it a handle, we call a resid-

uary trust.

At this point we face the question of wheth.er we have a siFuation 1undeir
which the widow should be required or at least given the opportunity ttil e {:,ct d’o
have her half of the community property pass uncller the terms of the hus anlt,s
will. 1 don’t know whether this particular subject is of great interest to you. Cs1
a prohlem we have in California and has caused a great deal of chscussxgr]l ar;
is still surrounded by a good deal of uncertainty. I mlg’ht ask .Eor a show of hands
as to how many are interested in hearing about wlxdow s elections and the mtl:(omi
tax and death tax questions that surround it. I think there are enough to make i
wortliwhile.

Of course, the objective of a widow's election (and it is a legitimate arlld
worthy one) is to permit the community property to be managecl as ahwho e.
After all, it has been assembled as 2 whole, and after the.husbands dea't .there'
may be really substantial reasons why it is beiter to have it run as @ unit rather
than have it divided i two with the wile given her hall cuiright and t.he
other half passing into the trust. That is particularly true where the commumiy
property consists, we will say, of a business, a ranch lproperty perhaps, a closelg
lield corporation, anything like that that requires unified management and wou
suffer severely were it sliced in two in an arbitrary manner. So there are many
siluations in which it is well to consider having an clection.

Here we have in Californiz, and I imagine your law is rougbly the same as this,
two kinds of elections—under one the wife endorses on the will of t_he hu.sband
during the husband’s lifetime a statement to the effect that in comlderah‘on of
the exccution of the will by her husband she agrees to allow her interest in the
community property to pass under the terms of the will. Now, an?l we will say
that the will puts all of the community property under the residuary ‘clause,
including both husband’s share and the wife’s into a trust of which all the income
is payable to the wife but over wbich she has at most a special power of appoint-
ment, not a general one, so that on her later death at least half of the property
escapes death taxes. Now, the effect of that election, which for the purposes of
talking about it we call the inter vivos election, the effect of that under our law
is this; cither the wife or husband can call off the dogs while they are both living.
The husband can make a new will, the wife can say “ub-uh, I have decided I
don’t want to be stuck with that election,” and i she notifies her husband of that
she isn't bound by it, If, however, the husband dies leaving the will in that form
and the wife has not notified him she rejects the election, then sbe is bound at
the moment of his death to take under the will and she has lost her right to claim
her half of the community property outright. That is inter vivos election—type one.
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Second is the form of election in which the terms of the husband’s will
squarely put it to the wife to elect during probate of his estate whether or not to
claim under the terms of the will or to claim outright her half of the community
property, Now, the terins of the husband’s will are simply to make it clear that
that is his intention, that she must during the period of probate elect, and, roughly,
the clause should go something like this: “I give all of the community property
(coueh it in the terms of the residual clause) “I give all the rest, residue and
remainder of my estate, including not only my half of the commnnity property but
also my wife’s half, in trust, subject to the following provisions; provided, however,
that if my wife shall not eleet to take the provisions of the will for her benefit,
then certain other provisions take hold.” And how sharp the teeth are that the
husband wants to put in that provision to compel his wife to accept the provisions
of the will depend on such factors as how great his affection is for her, how
anxious he is to protect her, and so on. We call that type of electon, for purposes
of talking about it the post mortem election.

There is a third type of provision which 1 think perhaps is more useful than
either of the other two; that is a provision which disposes only of the husband’s
half of the property but gives the wife the option of allowing her half to pass
mder the hushand’s will. Now, that is not an electon because she can take under
the husband’s will anyway, but she is allowed to permit her half to pass under
the terms of the husband’s will.

Lets consider those three in tenins of the tax aspects in particular but also
of the substantive aspects; let’s take the substantive ones first,

The advantage of the inter vivos election, of course, is that the husband knows
if he dies with that will, the wife is hocked and she can’t dig into that hard earned
community property of his, either her half or his, for the benefit of her next
beloved, and that may be something that is o important to him that he would
rather have it that way. On the other hand, it has some rather ticklish tax problems
which you will sec discussed in the paper. I am now on page 6. (See p. 102)

First is this problem. As you know, during probate of the husband’s estate,
the estate and the wife are stil entitled, under the present law, to divide the
gross income, the estate returning halt of it and the wife returning the other half.
Now, in the case cited below the middle of page 8, (see p. 102) Wells-Fargo Bank
vs. United States, there was an inter vivos election by the wife to take under the
husband’s will and Internal Revenue came along and said: “Look, the wife at the
moment of the husband’s death was bound to take nnder the will; therefore, there
is now only one income tax entity, namely, the estate, so all the income is taxed
to the estate and none is taxed to the wife.” The taxpayer in vain attempted to
point out that the fact was that the local law said that all of the community
property was subject to administration in the estate and the fact that she had made
his election during her lifetime shouldnt change the split income benefits of the
income tax laws. There was another factor in that Wells-Fargo case which leads
to some hope of reversal on appeal. The case is on appeal but it is not yet re-
ported, so I couldn’ give you the citation,

This other factor was this: The wife, under the election endorsed on that
will, was given the option to withdraw her half of the commuuity property from
the trust created under the will, and the taxpayer’s position was fortified, although
not to the satisfaction of the district court judge by the contention that since she
had the right to revcke, her election was not final, and there were still two income

R e
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tax entities during probate, one the estate, and the olthér the wife. f'B“tl th.e c:;e
does squarely suggest that if it is important to have s1l)ht income benefits ulrmtgi;on _G_
probate pexiod, that there is a definite advantage in the‘ post ‘morteri‘n iiec 0
the election made dwing the probate period—over the inter vivos election (he

becomes binding the moment of the hushand’s death.

The second fax problem that occurs is the gift tax problemn, and the tenor of t‘lze
thinking about that runs this way. The wife allowls her half of 1the cccl)mnn}ix}i );
property to pass under the husband’s will, and this \.;vould apply. 1m:j er elu ef
the post mortem or the inter vivos election. So, even if she is en{xtg to aLd oa
the income, nevertheless, she bas at the moment she makles that ﬁae.chc_m ma eb N
gift of the remainder to the remaindermen u!nderl the will, and it 1sh}1rre;r0§a e
unless we say something to the contrary making it revocable. So, w—hl e tl-no
of no cases and while you can think of perflectly good ?rg‘uments t}ollt e con _?-Elrf,
such as, really what she is doing is exchangmg her outright ownerls ip :in one al
of the property for the right to receive the income fror-n the -whl(ie \Ilrf}}]gnk ’
lifetime, thereby reducing the amount of the gllft. There is neve1t. c; ess, . 1k (,mt
gift tax problem about elections unless you give the wife the rlg’t tod ael o
during her survivorship. If you do that, it seems t'o me, you haven’t ma ebla n}ft
gift, and if the wife has the power (o revokel, it is hlke any cgth.er relsi'olcade fgtl .
TFrom the drafting standpoint, the point this raises is this: T}}at it is we m. brat mg
a residuary trust on which the wife is required to eleetl either dlum;g pLo 1fa c?tc?
by an inter vivos election to take the benefits of thel \\.fﬂl or clallxln her ffd, 1thlst
well to provide that she has the right to revoke, and it is alsg \:ze t{E) p;OVthL e n.:
the trustee must keep separate hooks with respect ’to the wife’s ha l:h(:w e coo~
munity property as distinguished from the husband’s ha]f.l Only in a;c] waly,h Ly C;
sce, can you have identified at all tines the p)'opfartly which sh.e has t ﬁ- rig Lo
pull back out of the trust. The language is not difficult to devise to achieve tha
objective.

There is one further problem, and then I will give you gentlement th(? benefit
of an intermission, and that is the death tax guestion of election. If th% wjf‘ﬁ ellccts
to permil her half to pass wuder the husband’s will and tl.le h.us.bands will gives
her the income from his half and from hers and if the elecon is irrevocable, thfen,
of course, she is transferring her half of the community pererty but reserving
a life estate. Now, that's not necessarily an undesirable t.hmg because a? mqst
the govermnent can assert a tax on her half of the commm?:ty property, but ‘agam
it points to the desirability of having two separate funds in your docn.ment usla
drafting matter so that it is perfectly clear in the course o.f mve_stmenls over t iﬁ
years that only the wife’s half of the community propexty is subject to .the dea
tax on her death and so that you may asccitain what part of the trust is her half
of the community property at all times.

I don’t know what your customary length of intermission is—in Cahfqmia we
usually start out at five and wind up at fifteen. Perhap§ I should say five, Mr.
Hyatt, and we will see where that takes us.  (Intermission)

I am glad to see as many of you as did survive the intermission. I consider
the competition from the fishing and what-not to be very stiff here. I conclude
you are cither conscientious or courteous, or both, in coming back here.

1 want te run through, hefore we leave this problem, the termns aof the residuary
trust which are set out in this paper, and there is one point I wanted to make’to
you particularly. We are in an ern now where there are a good many trusts which
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the tax situation calls for in very moderate sized estates. And this suggests to me
that we had betier, in drafting trusts for moderate income tax people, get away
fram the old traditional distinction between principal and income. Take this Jones
family with two teen-age children and the wife; if the hushand were to die, the
most inportant thing he can do for the children, and I think most everyone would
agree about this, is to get them educated.

If they get to mature age and are educated, then they are equipped to take
care of themselves. Similarl » with the wife, she ought to be allowed, if she is a
person for whom the husband hag a normal degree of affection, to pretty well go
through what they have accumulated during the marriage (I am speaking of
community property in particular but not exclusively ), and that i normally what
he would want, And most of the stinking problems {that is a word that should
be omitted from the transeript, Miss Reporter} that have come up with trusts in

st, and even in fairly
large ones, that it is a pretty good idea to select the trustee carefully, whether

it be a bank or an individual, or both, and commit to the trustee ahout the same
breadth of decision a5 Jones would have were he here hinself,

If the family can Hve within their income, fine, so much the better; but if
they can’t, dont make them give up the things

, eircumstances arising out of her possible remar-
riage} available to each of them for the purposes and known to the trustees.”

Now, of course, people think different ways about the effect of the wife’s
remarriage, and that's a personal Question. T suppose, by and large, if the old lady
ean catch a second mea] tieket, she ought to be at liberty to do
penalized. Nevertheless, if she should happen to get hold of some
pay full freight himself, i¢ might be better to save what is in the trust for the

children. Those are things which it is best 1o make absolutely flexible, it would
seem to me,

And then there ig exculpatory language whieh gives the trustees and mekes
it erystal elear that the trustees have power to determine the m

voted. Tt gives the tustees authority to expend income or principal, or both,
and says it a couple of times, so that when the trust officer to whom you go with
the widow and suggest that this be done looks at you over the table, vou have

e

——
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i t
i but twice. There may be some trus
i ou can read to him not once e _ _
SO?Ethsmgreze;t and that is only a compliment to the.consqenhous way rltn 0\;};:;1;
L lcelrffl'jcers d; their work. Nevertheless, I think it is an 1mportantI pa f oy
tml?ttO hlave the language there within the covers of the docm};’lent}.)l tt 1sla0k ne
(i i int of view of the trustee to be able to lo
ical thing from the point of vi b _ ‘
bmorebﬁariztlscay "H‘Src it is; that is what it says,” and not have to look into case
e a 3 3

law or statutes for interpretation.

Now, the next sentence, the one beginning, “The trustees arekheribz]eaa?tltl}?;;
Sred ,h'ttle more than halfway down on page I"!', (ieet}?. l(:}?;)rsmz;aersﬁ;umﬂy e
¢ i ici than to the others;
ay give more to one beneficiary . :
thf.z[ tli-uStetisatm wﬁuld be important where the educational needs <.>f some ofi theg1 111];1
Chll( cr:er than others; with boys going to law school or medical school and g
z:mzrgg mairried young, whatever the differences wnight be.

. P ) :
Then there are precatory provisions to the effect in general, “It is my w1shielt>;1d
I do uwot require, that after the education of my children sfhall hlave biin S(;}(;Iﬁphave
5 ) i i benefit of my wife, unless s
+ trust shall be primarily for the enell . ' =il havd
thx(,m?x:ed and the trustees shall in their discretion detezlmme _that t&}:]};e :\?:]ay o
e : thority to determine
¢ resources, The trustees have au o .
f\dqul}l‘f‘nd principal, and then the last sentence pxov1d§s fpr the accum):il:h& i
ﬂ}CUUIC i;'tcome that may not be cwrently needed. That is simply to pm\r{ o tof
oh -an:ssibility that the thing may go the other way, that there may be n'mrﬁ;:m .
thL pnecesszu‘y and perhaps there would be an income tax advantag}q:. L;'ll rateg h:
t ;ﬁmuhte so)that it is taxed at the trust rate rather than at the higher
ac i

the beneficiary.

Then the last suggestion 1 have made in this cIeluse1 islthatﬂsozne };‘a:hf]:ebirggf
initi i included, so that it is crystal clear that wha 1
definition of education be inc . hat ' LAt et e

i iy drivi i i objective of this trust is to p :
vidual is driving at is that a primary of tl PR i
h at the termination o e 8 :
dren to be educated even thoug > : o AR
ife’ ttaining of a definite age by
seur at the wife’s death or at the a : . . ey
fi;f;l l]:e wile’s death, even though at that time the trust is substantially exhausted

Now, I might also say that if you have separate Eund§ or two.th'lus;se,dilzgg
i i ion i haps or if there is a marita
would occur if the election is used per vl . O
i i ions of principal for the wife

trust, if you have two, theu the invasi : \ .
come ouf of the part over whieh she has the right of revoe.atlon., 50 tlfla rfncipal
later death the estate taxable to her will be reducled by the 1uv§?1ons': l D
and not the corpus which has already been taxed in the husband’s estate.

Now, I would like to pass from the contents of this. paper t? the list ?i 1tre:tn;
which it secins to me is worth talking to you abOuii whu;h E'IIT to.tclcjn'lx;eelzzrc \fhich
i i have a list of cight ite
tically every will a lawyer draws, and I al he o
it see):m to me give you food for thought in reviewing your first draft of axinglreiwigs
Before getting to that list, let me suggest a couple of other elementary prineip
which could only be a refresher to you.

One of the major problems about drawing wills .is getting the mfor]matlszn
out of your client, and I guess all of us have had elients eome c;o Iusk v; ::) 'u:;
something like this: “I have thought my whole estate over eLn : tnl thn],t‘,)”
exactly what I would like to put in my will” And you say, “Qh, vina 1sG F e
And he says, “I wonld like my house to go to my Aunt Mabel anc ;ny e(ile
Mators stock to my sister, and my U. 5. Steel siock to go somewhere else, anb my
Idaho Power stock to go somewhere else.” So, if you stop there, you may be in
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trouble. This is not an easy thing for a lawyer to get at because, particularly if
this is a new client, there is an inevitable reticence on your part in appearing to
be too penetrating about the guestions you ask about the property the person has.

I don’t know whether you have the same reaction that I have in talking to
clients who are new and unfamiliar to me, hut I always have a little the notion
that the client suspects the reason I am asking the question has to do with the
amount I am going to charge for preparing the will, We simply have to face that
because when you cross question this man who has these fairly fixed ideas you
find what he really means is that he has one hundred shares of General Motors
stock worth about $4300, and that is about the size of the bequest he would like
to make to this person; or his house is worth ahout $25,000, and that is what he
wants to give to Aunt Mahel, about $25,000. But bearing in mind the fluctuations
in value of all these items, when you go through that paré of it with him and tell
him what the in’s and out’s are and that under certain circumstances some of
these legacies may he worthless, you usually find what he is really shooting al is
a fractional distribution of his estate, and he has in mind amounts based on cur-
rent values, and in his mind those values are going to stay the same, and that is
what he wants to do for the people who are to he the heneficiaries of the will.

So, I think Item 1 in drafting wills is not really a matter of draltsmauship but
It is in overcoming the notion that the lawyer is only a scrivener for writing the
testator’s wishes, because until you have gone over lhe whole thing with him
pretty darn carefully, no inatter what he says when he first comes in your office,
ke doesn’t know what he wants; he thinks he does, but he doesn’t. I think this
is one of the most important techniques in drafting a will is to get at the in-
formation. This goes into a lot of other areas too~the kind of property he has.
Do you have any separate property? No. Are yonr parcnts dead? Yes. When did
they die? My father died last year. Did you inherit somnething from him? Yes,
I inherited $23,000 in securities. Do you still have those? Yes. Axe they in your
name alonc? Yes. Well those are separate property. But the man says, “But I
am married, and I was married when I got them. I thought they were community
property. So it goes. The matter of getting at the information is really a sub-
stantial part of this drafting problem.

Now, let me run through this list with you, and you might call this something
like common problems or everyday problems in the drafting of wills,

Tirst, what to do with tangible personalty. Now, in the ordinary case this may
he easy enough; and, of conrse, tangible personalty by and large is not particularly
well suited to be trust property and is hetter suited to outright ownership, so
you probably want to do something with it by way of specific bequest. If you
have the ordinary married couple, of course, each probahly will leave it to the
survivor; and if you have children and they are of age, it can go to the children
to be divided among them in such shares as they may agree upon, or, in the
ahsence of agreement as determined by the execuior; and you go on to ask the
probate court to follow the instructions of the executor in that regard.

So far so good, but take the case of the elderly person whose spouse is deceased
and has a collection of family items that are important and a wide circle of friends,
and perhaps her own children are not interested in these things, so she wants to
use these personal items, silverware, paintings, or whatever it may be, as a way
of recognizing her friendship, but she says to you quite frankly that her ideas
chenge and people die and she doesn’t want to have to make a new will every
time she decides something goes to Aunt Emmy instead of to somebody
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else. What is the practical way of dealing with that? Well, one way, is to leave
personal effects out of the will itself altogether and cover them in a codicil, and
right there you see there is a conflict of two things: one, the desire of the testa-
trix to have her wishes carried out, and, two, the desire to avoid getting the will
cluttered up with a lot of very small items; and the two are fairly irreconcilable.
But suppose these are things of substance, and she wants to be sure that such and
such goes to such and such a person. One way to do that is to leave it out of
the will altogether and then make a codicil dealing with personal offects, and
when she changes her mind about one of them, all you have to do is revoke
the codicil and write a new codicil, and it leaves the structure of the will untouched.

This has another advantage. It has the advantage of—if hy its terms each later
codicil revokes the prior one, nobody can see when they are offered for probate,
what the vicissitudes of this lady’s generosity have been, and that is a matter of
importance to a good many people, avoiding embarrassment of having it apparent
so-and-so has been cut down to two thousand dollars or an egg crate or whatever
it may be. I don't know of any other way of dealing with the division of persenalty
than the kinds I have suggested, ¥You can give them to a certain person outright
and request that person to divide them in such manner as that person helieves
to be in accordance with your wishes, and then give them a letter. Of course,
that reposes in the individual complete confidence in carrying out those wishes,
and it also, under California law, and I gness wnder yours, results in the in-
heritauce tax being determined as il the entire gift were made to the person who
is given these items. That may he immaterial if they are not substantial in value;
but if they are heitlooms or antique silver or something, that may enter into the
picture. Item one then on the check list is to examine your provisions regarding
disposition of tangible personal property and make sure that the Pproper compromise
is reached between selting ont the wishes of the testator in the will on the one
hand and not making the document unduly cumbersome or unworkable on the
other. -

Now, the second thing I would mention is the condition of survivorship—
what you might call the anti-lapse provisions. It is very easy to put in the will
“I give to my Uncle Joe $3,000, period.” And Uncle Joe, of course, predeceases.
Under our California law, and I don’t know lLow your anti-lapse law reads, but
under our California law, since Uncle Joe is a relative, if he dies hefore the
testator leaving children, his children succeed to that bequest, That may be wholly
out of accord with what the testator wishes. 1 have such a problem now which I
will tfulk about in a different context in a minute. So, I can hardly think of any
specitic or cash bequest in which vou would not want to say someting about the
possibility that the first beneficiary may predecease the lestator. Maybe the
testator wants the person’s children to have the property if the person predeceases.
Maybe it is the last thing Le wants. In any event, something should be said.

Third, I think the subject of near simultaneous death provisions is something
that you should consider in connection with every will. There are several possi-
bilities. Five thousand dollars to my Aunt Mabel if she survives me by one
.hu.udred and eighty days, would be one. Five thousand dollars to my Aunt Mabel
if she shall be living at the time of distribution thereof from my estate, would be
another possibility, Now, as between those two, of course, locking at the distribu-
tion from the estate is really what you mean, but there is a little caveat there.
If thf_: executor is an individual and bas some intcrest in the vesiduary estate, he
may just take it into his head that by dragging his feet on this distribution, Aunt
Mabel may never get the five thousand dollars. This is not just pulling a sugges-
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trouble. This is not an easy thing for a lawyer to get at because, particularly if
this is a rew client, there is an inevitable reticence on your part in appearing to
be too penetrating about the questions you ask about the property the person has.

I don’t know whether you have the same reaction that I have in talking to
clients who are new and unfamiliar to me, but I always have a little the notion
that the client suspects the reason I am asking the question has to do with the
amount § am going to charge for preparing the will. We simply have to face that
because when you cross question this man who has these fairly {ixed ideas you
find what he really means is that he has one hundred shares of General Motors
stock worth about $4300, and that is about the size of the bequest he would like
to make to this person; or his house is worth about $25,000, and that is what he
wants to give to Aunt Mabel, abont $25,000. But bearing in mind the fluctuations
in value of all these items, when you go through that part of it with him and tell
hira what the in’s and out’s are and that under certain circumstances some of
these legacies may be waorthless, you uvsually find what he is really shooting at is
a fractional distribution of his estate, and he has in mind amounts based on cur-
rent values, and in his mind those values are going to stay the same, and that is
what he wants to do for the people who are to be the heneficiaries of the will.

So, T thirk Item 1 iu drafling wills is not really a matter of draftsmanship hut
It is in overcoming the notion that the lawyer is only a scrivener for writing the
testator’s wishes, because until you have gone over the whele thing with him
pretty dam carefully, no matter what he says when he first comes in your office,
he doesn’t know what he wants; he thinks he does, but he doesnt. I think this
is one of the most important techniques in drafting a will is to get at the in-
formation, This goes into a lot of other areas too—the kind of property he has,
Do you have any separate property? No. Are your parents dead? Yes. When did
they die? My father died last year. Did you inherit something from him? Yes,
1 inherited $23,000 in securities. Do you still have those? Yes. Are they in your
name alone? Yes. Well those are separate property. But the man says, “But I
am married, and I was married when 1 got them. I thonght they were community
property. Se it goes. The matter of getting at the information is really a sub-
stantial part of this drafting problem.

Now, let me run through this list with you, and you might call this something
like common problems or everyday problems in the draftiug of wills.

First, what to do with tangible personalty. Now, in the ordinary case this may
he easy enough; and, of course, tangible personalty by and large is not particularly
well suited to be trust property and is better suited to outright ownership, so
you probably want to do something with it by way of specific bequest. If you
have the ordinary married couple, of course, each prohably will leave it to the
survivor; and if you have children and they are of age, it can go to the children
to be divided among them in such shares as they may agree upen, or, in the
absence of agreement as determined by the executor; and you go on to ask the
probate court to follow the instructions of the executor in that regard.

So far so good, but take the case of the elderly person whose spouse is deceased
and has a collection of family items that are important and a wide circle of friends,
and perhaps her own children are not interested in these things, so she wants to
use these personal items, silverware, paitings, or whatever it may be, as a way
of recognizing her friendship, but she says to you quite frankly that her ideas
change and people die and she doesn’t want to have to make a new will every
time she decides something goes to Aunt Emmy instead of to somebody
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else. What is the practical way of dealing with that? Well, one way, is to leave
pexsonal effects out of the will itself altogether and cover them in a codicil, and
right there you see there is a conflict of two things: one, the desire of the testa-
trix to have her wishes carried ont, and, two, the desire to avoid getting the will
cluttered up with a lot of very small items; and the two are fairly irreconcilable.
But suppose these are things of substance, and she wants to be sure that such and
such goes to such and such a person. One way to do that is to leave it out of
the will altogether and then make a codicil dealing with personal effects, and
when she changes her mind about cne of them, all you have to do is revoke
the codicil and write a new codicil, and it leaves the structure of the will untouched.

This has another advantage. It has the advantage of—if by its terms each later
codicil revokes the prior one, nchody can see when they are offered for probate,
what the vicissitudes of this lady’s generosity have been, and that is a matter of
importance to a good many people, avoiding embairassment of having it apparent
so-and-s¢ has been cut down to two thousand dollars or an egg crate or whatever
it may be. I don’t know of any other way of dealing with the division of personalty
than the kinds T have suggested. You can give them to a certain person outright
and request that person to divide them in such manner as that person believes
to be in accordance with your wishes, and then give them a letter. Of cowrse,
that reposes in the individual complete confidence in carrying out those wishes,
and it also, under Califormia law, and I guess under yours, results in the in-
heritance tax being determined as if the eutire gift were made to the persou who
is given these items. That may be immaterial if they are nol substantial in value;
but if they are heirlooms or autigue silver or something, that may enter iuto the
picture. Item one then on the check lst is to examine your provisions regarding
disposition of tangible personal property and make sure that the proper compromise
is reached between setting out the wishes of the testator in the will on the one
hand and not making the document unduly cumbersome or unworkable on the
other,

Now, the secoud thing I would mention is the condition of survivorship—
what you might call the anti-lapsc provisions. Tt is very easy to put in the will
“I give to my Uncle Joe $5,000, period.” And Uncle Joe, of course, predeceases.
Under our California law, and I don’t know how your anti-lapse law reads, but
under our California law, since Uncle Joe is a relative, if he dies before the
testator leaving children, his children succeed to that bequest. That may be wholly
out of accord with what the testator wishes. I have such a problern now which T
will talk about in a different context in a minute. So, I ean hardly think of any
specific or cash bequest in which you would not want to say someting about the
possibility that the first beneficiary may predecease the testator. Maybe the
testator wants the person’s children to have the property if the person predeceases.
Maybe it is the last thing he wants. In any event, something should be said.

Third, T think the subject of near simultaneous death provisions is something
that you should consider in connection with every will. There are several possi-
bilities. Five thousaud dollars to my Aunt Mabel if she survives me by one
hundred and eighty days, wonld be one. Five thousaud dollars to my Aunt Mabel
if she shall be living at the Hme of distribution thereof from my estate, would be
another possibility. Now, as between those two, of cowrse, looking at the distribu-
tion from the estate is really what you mean, but there is a little caveat there.
If the executor is an individual and has sorne interest in the residuary estate, he
may just take it into his head that by dragging his feet on this distribution, Aunt
Mabel may never get the five thousand dollars, This is not just pulling a sugges-
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tion out of the air nor is it to say that it would be a matter of deliberate fraud
on the part of the executor—it is just that there are very many reasons for keeping
the administration of an estate open in these days related to death taxes and
income taxes, and it may be a little better to fix a definite time at which that
person becomes entitled; and if a hundred and eighty days is roughly the time
at which an estate is distributable under your local law, then perhaps that is the
period you should select. I tend to prefer a definite period rather than make a
gift contingent on the survival at distribution. Now, of course, these simultaneous
death provisions also come up in marital deduction and community property
problems, and there are just all sorts of angles which you have to think about
whether each provision of your will (they may not all be the same) fits with that
possibility.

The fourth thing for the list, it seems to ine, is a tax clause of some sort.
When the average person puts in a will, “I give to my Aunt Mabel five thousand
dollars,” he expects her to get the five thousand dollars, not five thousand dollars
less her pro rata share of federal estate tax and less the local inheritance tax
attributable to the gift. Normally that is what he expects so unless you have some
specific instructions for the testator to the contrary, that Aunt Mabel is to bear
her share of the taxes, it is well to have some kind of a clause either alongside
the specific legacy saying “free of local inheritance and federal estate tax™ or in
a residuary clause which says that all of the death taxes are to be paid out of the
residuary estate, Now, cven if your testator tells you, yes, he wants Aunt Mabel
to bear her fair share of the taxes, it is probably a good thing to say that in some
way or other, taking il the other way naw, because Aunt Mabel sees this and sits
back waiting for her five thousand dollars and she gets a check for three thousand
five hundred dollars, and she is both displeased and surprised, and prohably more
displeased than surprised,

As a malter of protecting yourself against her, it is well to have some clear
indication as to whether this legacy is to be tax free or not. In your tax clause
also it is desivable to make it clear whether or not the probate estate is to pay
taxes attributable to property outside of the probate estate, for instance, life in-
surance payable to named Dbeneficiaries or joint tenancy property. These are
things which you simply have to think about. It is a mistake to adopt a policy of
in all cases inserting a provision that all taxes payable by reason of iy death,
whether on account of property included in my probate estate or not, shall be
paid out of residue, because that may mean that ready cash in the form of life
insurance payable to the wife, we will say, is made unavailable for taxes, requiring
the sale of valuable assets out of the residuary estate, so the tax clause is some-
thing which you simply have to think about in the terms of the individual set of
circumstances befare you.

Now, item five would be the subject of speciflic bequests or devises. This
gets back to the point I put to you at the beginning of this part of my talk in the
nature of the importance of getting from the testator what he really wants. Specific
bequests have a way of becoming distorted with the passage of time in relation
to the total value of the estate. By way of illustration, I have now to wrestle with
this problem: a maiden lady who had a brother and sister; she had in 1935 an
estate worth roughly a couple of hundred thousand dollars and a house worth
maybe twenty-five thousand. She drew a will at that time in which she gave
the house to the brother and left the residue of the estate to the sister. And the
passage of time resulted in this: the lady grew older; she retired; she is now totally
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incompetent; the brother has died leaving two childven who are not known to
the testatrix at all and whom she would rather not sec benefit. With the passing of
time the cntire property of this old lady now in her nineties has been consumed
except for this house, so that now we have a wholly uncorrectable problem be-
cause the housc was given specifically to the brother, which she meant to be
only a token, roughly ten per cent, and over the years the sister is the person
who has taken care of her and seen to her needs and for whom she has had the
real affection, and the thing has worked the wrong way.

I would say as an answer to that kind of situation when you make a specific
beguest or devise there must be something in the document to qualify that in terms
of the value of the estate of the testatrix—something perhaps to the effect that “I
give my house on Cedar Street to my brother, but if the value of my house as
determined for inheritance tax purposes shall exceed twenty per cent of my probate
estate, then this devise shall be null and void, and instead I give my brother, if he
shall survive me, twenty-five per cent of my probate estate” That is not art-
fully phrased, but the point is that the provision itself should have something to
protect against having it become whally distorted by the passage of time.

Now, the sixth item I would inention is related to some extent to the anti-
lapse provisions, but now the problemn comes up in a different way. I have in
mind the use of the words “die” and “survive.” A great many of the problems
you see in the books relate to this kind of situation: “I give my estate to the
trustee in trust for my brother for life, remainder to his children; but if any of his
children shall die, then to his issue.” Now, “die”—of cowse, what happens is that
the brother survives the testator but dies before the life tenant. What does “die”
mean? Does it mean he must survive the life tenant? The simple answer to this,
it scems to me, is that you must never use the word “die” without referring it to
some point of time in this kind of context. Die when? “Dying,” “living” and other
words of the saine context, both of those have got to have same veference in tine
in order to pin them down and avoid ambiguities. The same thing is true of the
word “survive.” “I give my estate to the trustec in trust for my Brother Joe, and
at his death to those of his children who shall survive.” Survive whom?P Survive
Joe or survive me? The word “survive” from the derivation means live after, and
unless you say live after whom, you have an explosive ambiguity in your document.

The seventh item I would put on your checklist, which has to do primarily with
the wills in which a trust is created, would be some provision having to do with
income during the probate period. Now, I don't know how your Idaho law is;
ours in California is in the greatest confusion as to what the status of income
received during probate is after distribution to the hrustee. Is it to be treated
as fncome or principal? And, if the geueral rule is that it is to be income instead
of principal, then what about the income during probate of property which is
later sold to pay death taxes before distribution. Is such income to be deemed
income of the trust or principal? To this I can only suggest that you put it down
to think about iu terms of the individual trust you have drawn and in terms of
the goneral family situation and also in terms of your own local law about widow's
allowances duriug probate. If your family allowance covers the needs of the widow
during probate, and the children, then perhaps it is as well to provide any fncome
left after distribution is to be deemed principal. On the other hand, if you have
a will in which, we will say, the testator is unmarried and has no children but is
sehfing up a trust to take care of the needs of members of his family who are not
entitled to family allowance, (in California that would include any person other
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than the wife and children), then perhaps you will want to provide for payments
of income during the probate period to those persons, pending distribution to the
trust. But in any event, you will probably want to provide that upon distrihution
all income should helong to the income beneficiaries and should not be part of the
principal. That would give the income heneficiary the opportunity to borrow
from the bank against the time when this would he distributed and the loan eould
be repaid. You will notice that in the type of trust which I have put in the
prohlem, where there is no real distinction between income and principal, that
vou are left a good deal more flexibility in what you do with income during
probate because no matter what it states, when it comes out of probate, the trustee
can deal it out to the beneficiaries or withheld it as the trustee thinks best under
current eircumstances. By and large, as a trust accounting matter, death taxes
and debts are a charge against principal. Now, i that is so, and if the family
allowance takes care of the needs of the beneficiaries during the probate period,
then even in the case where there is a distinction between income and principal
in the trust, it may he desirable to say that income during probate is to be avail-
able for the payment of debts and taxes and any balance distributed to the trustee
is deemed principal. I can only say this is/can be a pretty major problem, and
it is something that ought to he on your list for any will in which a trust is called
for,

Now, the last suggestion I would make to you has to do with the definition
of the word “issue.” That is a word which we all use rather commonly, In Cali-
fornia it doesn’t include adopted children. 1 don’t know how your law is on that
point, By and large, of course, nowadays both grandparents and parents want
adopted children, whether they are their own or adopted by their children, to be
included as if they were natural borm children. There have been a2 number of
rather tragic instances where hecause the word “issue” is used and is not further
defined, the adopted child has been left out in the cold. And, of course, when
you start defining it, you have got to do it right. This gets into something I have
fiddled with at great length, to define issue to include natural children, adopted
children of natural children, adopted children, natural children of adopted children,
and adopted children of adopted children, and you get into a fairly long definition,
but I think it is worth having in your document as a matter of thoroughness,
particularly where you are drawing a trust which may go on for some years after
the testator has lost the opportunity to do anything about changing it.

Now, in closing, I would say, first, that I have not attempted to give you
much in the way of specific forms. That is by design because I have never found
another's form particularly useful, and in fact it seems to me they are kind
of dangerous, but for your reference, if you havent seen it, in the magazine
called “Trusts and Estates,” I am not sure whether any of you take that or not,
but I suspect your local banks do and vou can obtain a copy, in the issues from
January to May of this year, 1957, is a series of typical provisions for wills, It is
prepared by a St. Louis attorney. I don’t think you will find uch help on
community property problems. It is rather carefully thought out. Some of the
provisions, 1 think, are unduly long and more comprehensive than need be, but in
using a form book I can see this to be an error in the right direction, and I think
you might find it helpful to look at that.

In California two of our banks, the Security First National Bank of Los Angeles
and the Bank of America, have each published a very elaborate booklet on will
forms primarily for the use of California attorneys. I would hope that one of
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your Idaho trust companies, if they haven’t aleady done it, might think it worth-
while to prepare such a set for the use of attorneys in your state.

1 thank you very much indeed for being as courteous about heing here as you
have and about listening all of this time, and I will be glad to throw the floor
open now for questions, and thank yon very much indeed for your extremely
generous and warm hospitality to we and my family during our visit here.

MA. SULLIVAN: Does any one have any question?
MR, WYMAN: Would you repeat the names of the banks again?

MR. ABEL: The Security First National Bank of Los Angeles and the Bank of
Amierica National Trust & Savings Association. 1 know I have had occasion to
ask for copies of those for attorneys in other states, and they are always reacy to
send them, but I don't know that they are availahle on request at all. I don’t know

that.

MR. HYATT: I would like to ask a question in regard to the situation where
the wife agrees in some way before or after death to put her part of the community
into the trust? Does she have to reserve in that the right to pull out the entire
trust or if she says “I reserve the right to take out part of the property,” is that all
right, or does she have to say she reserves the right to pull it all out to get away
from the gift tax?

MR. ABEL: The question is this: where the wife elects either during the
hushand’s lifetime or after his death to permit her half of the property to pass
under her will, is the gift tax question avoided by giving her the partial right to
revoke as to her balf as distinguished from the right to pull out her entire half? To
that the answer is, it seems to me, the part as to which she has the power to revoke
only e¢scapes the gift tax contention, and the part as to which she does not have a
power Lo revoke is still subject to it

MR, HYATT: It should be worded that she has the right to pull it all back
out?

MR, ABEL: Yes, if you are going to avoid the gift tax guestion altogether,
I would say she should have the power to revoke the whole election. Of course,
you say, doesn’t that clefeat the whole purpose of having her elect to have it pass
under the trust? There is no answer to that except potentially yes, hut, by and
large, once the thing is set up, if it is 1un properly, the widow isn’t likely to want
to pull out of the thing, and if the situation deteriorates to the point where shie
wants to, perhaps it is just as well to give her that right. It gives her the whip
hand in dealing with the trustee perhaps; if she has the power to terminate the
trust as to her half, perhaps she can get a little betler attention to her problems.

MR. SULLIVAN: Are there any other guestions? If not, I wish to thank you
very much, Mr. Abel. I am sure we find your address most beneficial and in-
structive. 'We hope you and your lovely wife and children enjoyed your stay with
us and that you may soon retum to Idaho.

For the benefit of those who were late, 1 would like to repeat the cormmittees
that were appointed in the opening of the session,

Canvassing: The chairman, L. H. Anderson; Joe McFadden, and Tom Walenta,
"That committee will meet immedately in room 276.
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Resolutions Committee: Gus Carr Anderson; Sherman Furey, L. F. Racine,
Wayne MacGregor, Jim Givens, Ray Cox, Lloyd Haight, Williun Gigray, and Clif-
ford Fix. That committee will ineet immediately in room 267. We will be recessed
until tomorrow morning at nine o’clock.

July 12, 1957

MR. SULLIVAN: We have just received a wire I would like to read to you:
“We regret missing this annual meeting, which we hope and expeet will rank
among the most successful, and pledge ourselves to highest endeavors in represent-
ing Idaho at the forthcoming ABA meeting. Sincerely, Jane and Gilbert St. Clair.”

Mr. T. M. Robertson will introduce our first speaker this morning.

MR. ROBERTSON: I think it is cormnonplace, maybe almost to the point of
prejudice in the practice of law that when clients come in and talk about partner-
ships, for the attorney to make the analogy to the client and tell him a partner-
ship is very mueh like a marriage; it is easy to get into; when it works, there js no
finer way in the world to operate; when it doesn’t work, why there can probably
be no more troublesome, expensive, or unhappy experience than to get out of a
partnership. Unfortunately in matters of partnership consultation and in dealing
with clients the lawyer has the Full responsibility of doing it himself, whereas in
marriages there are the clergy, the social workers, and the whole host of well-
wishers and do-gooders to advise people about their problems. It behooves, 1
think, the legal profession to be sure to know all there is to know about partner-
ships when we consult with our clients on that subject. Not the least of the
partnership problems are the tax aspects of partnerships, and here again we find
ourselves in an isolated position where it is our responsibility to handle those
matters with the client sometimes also by ourselves. In many tax matiters, in fact, I
think in most of them, particularly in this state where specialization in law practice
is somewhat limited, we rely to a large extent on the members of the accounting
profession to consult with on tax matters generally. However, in partnerships there
are a lot of tax problems that are violative of a lot of accounting theories, and 1
think in the matters of the tax problems of partnerships the accounting profession
is probably less helpful than in the general field of taxation. We are fortunate this
morming in having a specialist in tex matters, a lawyer's lawyer who practices law
in San Francisco in a firm devoted entirely to tax practice. I was talking to Mr,
Anderson last night and asked him how you specialize in taxes inasmuch as taxes
now cover such a broad field. I said, “What about drawing wills”; he said, “We
draw wills but we don’t handle any probates; we leave that to other counsel.”
And T think it is rather unusual in our profession to find a specialist of this kind,
and I think we are very fortunate to have a specialist here to talk to us on the
subject of drafting partnership agreements, because that is, as I say, not only a
very comnplicated tax field but one that is peculiarly, as far as the tax aspect is
concerned, a responsibility of the legal profession, Mr. Paul Anderson has come
along since the war; he is a 1950 graduate of Michigan; he has taught tax law;
he has worked for the government; and is now in a firm of tax practicing specialists
in San Francisco. Mr, Anderson,

DRAFTING A PARTNERSHIP AGREEMENT
UNDER THE 1954 INTERNAL REVENUE CODE

By Pauw E. Anpzrson®

The adoption of the Internal Revenue Code of 1954 saw the inclusion for the
first time of a comprehensive set of rules for the treatment of partnerships under the
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federal income tax. Many of the provisions contained referenees to the partnership
agreement and others provided for options to be elected by the partnership. These
provisions reemphasized the importance of the agreement in governing the tax
relationships of the partners among themselves and with the federal government,
The purpose of this paper is to explore some of the clauses that might well be
eonsidered for inclusion in the partnership agreement to control the incidence of
the income tax among the partners according to their own agreement rather than
according to the dictates of the examining agent of the Revenue Service.

1. Profit and Loss Ratio.

A partnership, as such, is not taxed under the federal income tax. The incomo
tax is levied upon the individual partners to the extent of their distributable share
of the partnership’s net income. Each partner is taxed on his share of the partner-
ship’s income whether or not that share is actually distributed to him in the year
carned by the partnership. Section 701, LR.C.

However, a partnership is required to file a return of partnership income which
shows the armount of net income earned by the partnership Ffor its taxable year,
together with the amounts allocated to each partner. Section 703, LR.C. The
amount of net income allocated to a partner depends upon his share of the partner-
ship’s profits and losses as established by their partnership agreement. Section
704{a), LR.C. Similarly, if the partnership realizes a net loss for the year, a
pariner’s sbare of that loss is also determined by reference to the partnership
agreement. A partner’s share of losses incurred by a partnership is deductible by
him to an amount equal to his basis for Lis interest in the partnership. Section
704(d), L R. C.

How are capital gains and losses, tax-exempt interest and recoveries, dividends,
and other items subject to special rules of inclusion, deduction or exclusion treated?
Section 703(a), IR.C. requires that the following items be segregated from the
ordinary income of the partnership and be separately stated in the partnership
return:

(a) Long-term capital gains and losses;

(b) Short-term capital gains and losses;

(c) Section 1281, LR.C. gains and losses;

(d) Charitable conkributions;

(e) Dividends qualifying for the dividend exelusion or credit;
(f) Foreign taxes; and

(g) Tax-exempt intevest,

~—

To this list of separately stated items, the Regulations add the following items
(Reg. See. 1.702-1(a) (8)):

(a) Excludible recoveries;

(b) Wagering gains and losses;

(c) Soil and water conservation expenses;

(d) Nonbusiness expenses under Section 212, LR.C.;

{e) Medical and dental expenses;

(f) Child care expenses;

(g) Alimony payments;

(h) Taxes and interest paid on cooperative housing corporations;

(1) Intangible drilling and development costs;
®Partner, Kent and Brookes, Sa i iforni i :

» B 4, San Francisco, Califomin. This paper comprises the substances of a
Te given at the 1957 Idaho State” Bar Annual Meeting, July 12, 1957, Sun Valley, ldahe.
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{(j) Exploration expenditures;

(k) Sales or exchanges among partners of partnership’s unrealized receivables
and substantially appreciated inventory;

(1) Other items having a special allocation to partners.

If the partnership agreement is silent upen the point, all of these items are shared
among the partners in the same proportion as their interest in net income or loss
of the partnership. Section 704(b), L.R.C.

However, if the partners provide for it by agreement, these specially stated
items may be shared among themselves in a ratio other than the normal profit and
loss ratio. Section 704(b) (1), LR.C. For example, suppose Prospcctor and
Moneybags organize a partnership to explore for and to develop mineral deposits.
P puts up nothing but agrees to devote his full time to partnership business. M
contributes $100,000 but no services. The agreement provides that M is to receive
90% of partnership profits until he has recouped all the exploration expenses in-
curred, then he and P will share equally in partnership profits. A further provision
is inserted to allocate all of the exploration expenditures made to M so that he
may elect under Section 615, IR.C. to deduct them currently in full.

Suppose in 1957 the partnership realizes net income of $80,000 hefore explora-
tion expenses of $50,000. How are the shares of M and P. determined?

Partner Exploration Poriner-

Gross Income Expense ship Net

M $72,000 $50,000 $22,000
P 8,000 -0- 8,000
$80,000 $50,000 $30,000

Such an agreement is valid hecause it accurately reflects the actual eeonomic
relationship between the parties. M having put up all the partnership capital, the
burden of paying out the exploration expenses falls upon him. Reg. Sec. 1.704-1(b)
(2), Example (5).

But any special allocation of these extraordinary items that is designed to avoid
or evade tax will be disregarded and the item will be reallocated among the
pariners in proportion to their interests in profits and losses. Under the Regulations,
a special allocation provision must have a “busiuess purpose” and must have “sub-
stantial economic effects.” A provision which merely shifts deductions or exclusions
from one taxpayer to another without rhyme or reason will be disregarded, Reg.
Sec. 1.704-1{D) {2).

For example, suppose Moneybags and Finaneier organize a mining partnership,
each contributing $100,000. The partnership hires a prospector. Because Financier
has large exploration expenditures from other sources which exceed his deductible
celling under Section 615, LR.C., they agree that all the exploration expenses will
be allocated to M. Assume $80,000 income before deducting $50,000 of exploration
expenses and a 50-50 sharing of profits and losses. How does it work out?

Partner Eaxploration Partner-
Gross Income Expense ship Net

M $40,000 $50,000 {$10,000)
F 40,000 -0- 40,000

$80,000 $50,000 $30,000
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Because the only purpose of this agreement is to shift the deduction to M, the
agreement in all probability be invalid. Actually both parties are each bearing one-
half ithe exploration expenses, because each put up one-half the capital. The only
purpose for the agreement is to avoid the ceiling on Financier’s deduction for
exploration expenses.

SUGGESTED PROVISION: “Profits and losses of the partnership shall be
shared equally among the partners.Z ¥For the purpose of determining profits and
losses, all amounts expended for exploration of mineral properties, as defined in
Section 615, LR.C. shall be excluded and shall be atlocated in their entirety to
Partner M.”

9. Special Allocation for Contributed Property.

In the absence of a special provision in the partnership agreement, depreciation,
depletion, and gain or loss realized upon property contributed by a partmer to a
partnership will be allocated among the partners in the same proportions as their
interests in profits and losses. Section 704{c) {1}, LR.C.

Because the contribution of property to a partnership is ordinarily? a tax-free
{ransaction, the partnership takes the same basis for the property as it bad in hands
of the partner before contribution. Section 721, 723, LR.C. If the property is
accepted by the partnership at an agreed value in excess of its basis to the partner-
ship, the partuers may find the relationship among themselves is adversely affected
by the low-basis property.8

For example, A and B form a partnership, A contributing a building with an
agreed value of $25,000, which has a basis to him of $10,000, B contributes $25,000
cash. They agree to share profits and losses equally, Assume first that the first
year’s depreciation on the building is $1,000.

Pariner
Agreed Profit Depreciation
Contribution and Loss Allocation
A $25,000 50% $500
B 25,000 509 500

$1,000

Is this fair to B? B contributed $25,000 cash and in effect bought a one-half
interest in the building for half of his cash, or $12,500. Although he paid $12,500
for his one-half interest in the biulding, he receives only $500 depreciation on his
half, whereas A, who has only $5,000 unrecovered of his original cost for the
building, also receives $500 depreeiation. Although A’s effective depreciation rate
is 10% of basis, B’s is far below.

Assume, second, that the partnership sells the building for $25,000 before any
depreeiation is taken. Who reports the gain?

LTt is not essential that losses be shared in the same proportion as profits,
Bg’liogle Slectgou 752, LI.C., for an exception in the easc of property subject to a liability in excess
its Liasis.
3 A similar and related problem may arise in the case of preperty contributed to a parinership
I“di: nTmed value lower thon its hasis to the contributing pariner. However, this problem can
ordinarily be avoided by having the coniributing partner sell the properly to the partnership.

loss on n.“’, sale will be deductible, provided he and his family own not more than 50% of
the parinership’s cpital and profits et the time of sale. Scotion 707 (b}, LR.C.
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Partner
Agreed Profit Gain
Contribution and Loss Allocation
A $25,000 50% $ 7,500
B 25,000 50% 7,500
$15,000

Why should B report $7,500 of the gain? He has rcalized no economic gain on
the liquidation of the building, The partnership’s assets still total only $50,000.
All of the gain realized is attributed to the period of A’s holding of the building
prior to the partnership and in all fairness A should pay the tax on the gain.

One answer to these dilemmas would be for A to contribute $25,000 in cash to
the partaership and then sell the building to it. Section 707, LR.C. Then A would
pay the tax on the entire appreciation in the property that oceurred prier to sale
to the partnership. The partnership’s basis for the building would be $25,000, and
assumning a 10% depreciation rate, the annual depreciation would be $2,500, split
$1,250 to each partner, If a sale occurred, only the gain attributable to the partner-
ship’s period of ownership would be taxable to the partners because the partner-
ship’s basis for the property would be $25,000,

But A may not want to pay a tax on the unrealized appreciation at the time
the partnership is organized. A therefore insists upon contributing the property to
the partnership at its low basis. In this event, it is possible under Section 704(c)
{2}, LR.C. to achieve substantial eqnity between the partners hy providing special
rules of allocation of depreciation and gain or loss realized on the contributed
property. Suppesc, for example, the AB partnership agreement provides {1} that
depreciation on the contributed property be allocated to B until the difference
between the agreed value and the basis for the property be made up, and (2} that
any gain realized on the property be allocated to A to the extent of the difference.
Tlhen we have the following situation, assuming first annual depreciation of 10%
and second a sale for $25,000:

Partner (1) (2)
Contribution Depreciation Cain
A $25,000 -0- $15,000
B 25,000 $1,000 -0-

The advantages of such a special provision covering the allocation of depreciation
and gain or loss on contributed property are three:

{a) The contributing partner need not pay any tax on the pre-contribution
appreciation in value at the time he contributes the property to the partnership,

(b} All of the depreciation on the property is allocated to the partner who
contributes cash until his interest is written down by the depreeiation deduction
tc an amount equal to the difference between the agreed value and the basis of
the property (subject to the limitation of the amount of depreciation allowable on
the property. Reg. Sec. 1.704-1(c¢) (2).)

{¢) Any gain realized on the property which is attributable to pre-contribution
appreciation is taxed lo the contributing partmer; gain in excess is taxed to all the
partners aceording to their profit and loss ratio.

SUGGESTED PROVISION: “Depreciation and/or depletion realized upon

J—
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property contributed by a partner to the partnmership which has a basis to the
partnership that is lower than the agreed value of the property shall be allo.caFed
solely to the partners other than the contributor until such time as the deplrematwn
and/or depletion allocated to them out of the property equals the original dlflfere.nce
between the basis of the property and its agreed value at the time of contribution.
Additional depreciation and/or depletion realized from the property shall be
allocated among all the partners in preportion to their profit and loss ratio.

“Gain or loss realized upon any such property by thc partnership shall be
allocated as follows:

“(a) If gain is realized, it shall be allocated first to the contributing partner
to the extent of the original difference hetween the basis of the property to the
partnership and its agreed value at the time of contribution less the amount of
depreciation from the property previously allocated to the other partlners; the re-
mainder of the gain, if any, shall be alloeated among all the partners in proportion
to their profit and loss ratio.

“{b) If a loss is realized, it shall be allocated first to the partncrs other than
the contributor to the extent of the original difference between the b.asis' of the
property to the partmership and its agreed value at the time of contribution less
the amount of depreciation from the property previously allocated to them; the
remainder of the loss, if any, shall be allocated among all the partners in proportion
to their profit and loss ratio.

“(c) See schedule annexed for a Hst of contributed property with an ac-
companying statement of the difference between basis and agreed value.

3. Provision for Undivided Interests.

An alternative solution to the problem of contributed property can also be
found in Section 704{c) (3), LR.C. If all the partmers in a partnership own un-
divided intercsts in certain property tc be contributed to the partnership and if
the interests of the partners in the capital and profits of the partnership correspond
to their respective interests in the property, then gain or loss, depreciation and
depletion on the property will be allocated among the partners as if they still
retain their individual interests in the property. Reg. Sec. 1.704-1{c) (3).

TFor exanple, let us return to the problem discussed in part 2, supra. Suppose A
decides to sell an undivided interest in the building te B for $12,500, half its
agreed value, prior to its contribution to the partnership. A will then be required
to pay a tax on his gain of $7,500 reslized on the sale of the half interest. His
basis for Lis remaining undivided half will be $5,000. Both A and B then contribute
their undivided half interests in the building plus $12,500 each to the partnership.
Assuming that A and B have equal interests in the capital and profits of the partner-
ship, we have the following results, assuming first annual depreciation of 109
and second a sale for $25,000:

Partner Basisin (1) _ (2.)

Contribution Property Depreciation Gain

A $25,000 $ 5,000 $ 500 $7,500
B 25,000 12,500 1,250 -0-
$17.500 $1,750 $7,500

This rule applies automatically if the above conditions are met; because the effect
of the rule is to treat each partner as if he still owned his undivided interest in the
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property, the allocation of gain or loss, depreciation and depletion is dependent
upon each partner’s basis for his interest in the property. Hence the unfairness and
inequity that may result in the case of low basis property to a partnership is
eliminated. The partner holding the low basis for his interest is automatically
saddled with all its adverse consequences.

This rule was added to the 1954 Code to prevent serions hardship in the case
of an unintended parinership, For exatnple, lenants in common operating property
may engage in business to snch an extent that they qualify as a partnership under
the Code. Even if held to be partners, they may still share gain or loss, depreciation
and depletion as if their ownership as tenants in comman continned. Reg. See,
1.704(c) (3), Exanple (3).

Section 704{c} (3) contains a hidden trap. If the partuers rely upon this
provision to safeguard their relative allocations of gain or loss, depreciation and
depletion, they must be snre to retain their initial proportionate interests in capital
and profits in the partnership. Any change in either or both ratios will deprive
them of the right to allocate these items in accord with their original interests in
the property. Reg. Sec. 1.704-1(c) (8) (ii), Ordinarily a change in the profits
ratio will require express agreement of the partners and consequently will be an
intentional act. At the time any such change is made, a provision should be added
to the agreement which takes advantage of the right to allocate all the tax con-
sequences of precontribution appreciation to the partner responsible for jt. See
part 2, supra. Reg. Sec. 1.704(c) (3) (ii), Example 2,

But the requirement of a constant capital radio is a dangerous thing because
of the practice of accountants to close all drawing account balances into capital
at the end of each year. Thus, if one partner overdraws hLis share of the profits,
his capital account will be reduced. An under-withdrawal of profits will also be
closed into capital and appear as an extra capital contribution. In either case, the
capital ratios will be changed and the henefits of Section 704{c) (3} will be lost.4

To prevent these unintended changes in the respective capital accounts of the
partners, a provision against capital impairment and against non-proportionate
capital contributions may be advisable. Such a provision may also have value in
other contexts than the present one.5

SUGGESTER PROVISION: “The capital accounts of the partners shall be ag
follows:
Partner A %
Partner B $

Profits and losses of the partnership shall be credited or debited to the respective
drawing accounts of the partners in accordance with their interests in profits and
losses. Drawings made by a partner during the year shall be debited against his
drawing account. Any balance in a partner’s drawing account shall not he closed
into his capital account but shall represent, if a credit balance, a loan from him to
the partnership, and if a debt balance, a loan from the partnership to him. From
time to time as the partners may agree, the capital accounts of the partners may be
increased or decreased but only in amounts which bear the same proportions among
the partners as the original capital accounts bore one to another,

4 Suhstance is given to this waming by the provision in the Regulations that “drawings made
throughout the year against prolits, aud loans will be disregarded,” Reg, Sec. 1.704-1(c) (3)
(ii). Presumably, all other ehanges in capital, including drawings against capital and addi-
tional contributions to eapital, will deprive the pertners of the beoefits of Section T04(e) (3

& For example, such a provision may prevent unintéended transters of unrealized reecivables and
substantially appreciated inventory under Seetion 751, 1.1R,.C.
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4. CGuaranteed Salary or Rental Payments.

If the partnership agreement provides for a payme.nt to a partner for h].s
services or for the use of his property which is not continguent upon p.artnerslnp
carnings, then payments made nnder the provision are treated as deductible salary
or rental expenses of the partnership. Section 707 (c}, lI.R‘.C. IAlthough made lto
a partner, the payment is not considered to be a dlStI'lbUtl?n of partnership
carnings.8 Hence, even if the partnership has no cnrrgnt earnings, the payment
of salary or rent to a partner will be taxed as ordinary income to hm.] and a cor-
responding deduction allowed to the partnership. The time for reporting the pay-
ment is controlled by the year in which the par.tnerslup deduct_s Fhe payment,
the partner who receives the payment being reqnuired to rel?ort it in the return
for his taxable year with which or within which the partnership taxable year ends.

Reg. Sec. 1.707-1{c}.
Tor example, assume that the AB Partnership has no net income, but pays
partner A a $10,000 salary:

Partner's

Pé:fﬁfr Expenses Salary Net Loss Return

AL ) {$10,000 (% 5,000) $5,000
20,000 $20,000 (

B )) ' ( -0- ( 5,000) ( 5,000)

$20,000 $20,000 $10,000 ($10,000) -0-

In effect B pays one-half of A’s salary out of his capital contribution and gets a
deduction for it. Reg. Sec. 1.707-1{¢), Example (3).

By the use of a gnaranteed salary or rental payment, the partners are able Fo
compensate one partner who devotes extra time or property to .the partl:lershlp
without upsetting their basic profit sharing ratio. Also the. device permits the
other partners to realize a deduction for the amount paid, even in loss years.

5. Provision Requiring Consent of Partnership to Sale of Partnership Interest on
Date Other Than the Close of the FPartnership Taxable Year,

If 50% or more of the total interests in the profits and capital of a partnershgp
is sold or exchanged within a period of twelve consecutive months, the partnership
shall automatically be considered terminated under the Internal Revenue Code.
Section 708{b), L.R.C. Even if the partnership business is continued by the new
partners and the partnership entity continues under local law, the partnership is
deemed terminated under the tax laws. The involuntary termination of the p;.n-t-
nership will have at least three consequences which may be of more or less im-
portance depending upen the individual case:

{(a) The partnership taxable year closes on the date on which the pa}rtnership
lerminates, Reg. Sec. 1.708-1(b) (1) {iii). If the partnership is on a hscaII year
which differs from the tax year of any of its partners, this premature closing of

6 Under the Regulations guaranteed payments “do mot constitute an interest in partmership
probils for purposes of seclions 706(b) (8), 707(b}, and 708(b). For the purposes 015 otél_er
Provisions of tjhe internal revenue laws, guaranteed payments are regarded as o partner’s dis-

tributive share of ordinary income.” Reg. Sec. 1.707-1(c). Presumably this broad language
wonld exclude the possibility of using a guaranteed salary i)n conjunction with the contribution
o undivided interests in property to o partnership. This result is unfortunate, and probably
vintended, but as long as the language of the Regulations reads as it docs, guaranteed salory
f'f‘mcﬂlﬁ to one of several tenants in common will be ireated as fart uf interest m.pro_flts(i
therehy disqualilying the partnership from the benefits of Section 704{e) (3), LR.C., diseussc
n part 3, supra,
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the partnership’s taxable year may result in bunching more than twelve months’
income from the partnership in that partner’s tax return.

(b) The new partnership will not be permitted to continue on the same tax-
able year as the old partnership, but will be compelled to choose its own taxable
year. Under the very restrictive rules of Section 706(b), LR.C., the partnership
may be deprived of the benefits of having a fiscal year that differs from the tax-
able years of its partners.”

(e) All the property of the partnership is deemed to be distributed to the new
partners in kind; if they continue the partnership business, each of them is deemed
to have recontributed their undivided interests in the property to the new part-
nership.  This involuntary distribution and recontribution may or may not have
adverse tax consequences depending upon circumstances that will be discussed in
part 6, infra. Reg. Sec. 1.708-1{b) (1) (iv).

This rule as to automatic termination applies not only to the outright sale
or exchange of more than 50% of the capital and profits interests, hut also to a
series of sales or exchanges of minority interests in partnership capital and profits
that total 50% within the period of twelve cousecutive months commencing on
the date of the first sale and ending with the last. In a series of sales, termination
Is deemed to occur on the date of the sale or exchange which pushes the total
transferred over the 50% mark. Thus a relatively minor sale or exchange may
wreak serious consequences. Furthermore, the rule as to termination applies even
in the case of sales or exchanges of parmership interests among the partners
themselves as well as to outsiders, However, gifts, bequests or inheritances of a
partnership interest are not counted as sales or exchanges within the meaning of
Section 708, LR.C. Reg. Sec. 1708(b){1)(ii).

In order to prevent these unintended consequences of a termination in the
middle of the partnership’s taxable vear, it may be wise to include a provision in
the partership agreement to restrict the effective date of a sale or exchange to
the end of the partnership’s taxable year. For example,

SUGGESTED PROVISION: “Unless the consent of the partnership in writing
is first obtained, no sale or exchange of a partership interest shall be effective
except at the colse of the partnership taxable year.”

6. Option in Partnership of ‘Purchase Partner’s Interest at the Same Price the
Interest Is Offered to Another.

As we pointed out in part 5, supra, the sale or exchange of 50% or more of
the total interest in the partnership’s capital and profits will result in the automatic
termination of the parmership. Section 708(b}, I.R.C. One of the conseduences
of such a termination is the distribution of all of the property of the former part-
nevship, including cash, to the new partners in kind. Reg. Sec, L.708-1(b){1}(iv).
On receiving distribution of the properties of the partnership, a partner may
have taxable gain or recognizable loss under the following circumstances:

(a) Gain will be recognized to the extent that the cash received by a partner
exceeds his basis for his interest in the partnership, Section 731{a)(1), LR.C.

{b) Loss will be recognized if the only properties distributed consist of cash,

7 Under Section 700, a new partnership must select as its taxable year the sa
as “that of all its prmcgﬁll partaers” unless it oltains the eonsent of the Commissioner for a
different taxahle year. Any pariner having an interest of § per cent or more in partnership
profits or eapital is defined to be a “prineipal partner.” Section 708(b), LR.C.

me taxable year
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; { tantially appreciated inventory and the amount
BaEpltacC rec]ewat?"llt:fsf;\rﬁgdS]il)];:i:nof t}{e 1113:realized receivables and substantially
& cas]'.l plus'tm;nto‘r is less than the partner’s basis for his partnership interest.
appl‘jecthd mvzz) )[IRC. The termination and involuntary distribution may alse
Sectmn. 731(:11?n"e’ oj% Basis for the property distributed out of the partnership.
el ?.;.-li,ﬂo; the partner receiving the property is entitled to transfer his
et 15} £ )-ll-t[;ers])il) interest to the property received, reduced by any amount
s fmi “.5] 101 received. Section 732(b), LR.C. Thus, if the partner’s basis for
of vloj?b},’tanfmuq cash received is less than the partnership’s basis for the property
hl-s. ‘f;_t,u;;sd othe.r than cash, the difference in basis will be lost without a corre-
f;:-:djlr:g t}m advautage to the partner.8 Reg. Scc. 1.732-1(c) (1), Example.

A problem potentially as serious as the possible realization of galin or lo.}s or
change of basis on distribution arises i.n the case of a sale or exc 1{11111g{e 0 T‘m
ibarest in-a partnership owning unrealized receivables 9 or substantially apple-
giated inventory 1¢ at the time of the sale or exchange. On the saIc.a of a paxtnef
ship interest which owns either of these income 1tem:f, the sellmgl partne}- 1(81
required under Scction 751(a), LR.C,, to allocale a portion of the .pl:lce recelllved
by him for his interest to his proportionate share of the partuership’s ur;r.ea ulz]e
receivables and substantially appreciated invento.ry. To the extent that tnsA la' ci-
cated amount of the price exceeds his proportionate share. of the.partnltals hip's
hasis for these income items, II the selling partner has realized ordinary income.

In effect, Section 751(a} compels him to realize his share of the partnership’s
income it,ems and pay a tax on the income whether or not the sale of the partner-
ship interest was for a profit or a loss. Reg. Sec. 1.751-1(a).

Thus at the tinie of sale, the selling partner’s proportionate share of the part-
nership’s income itemns is taxed. Certainly then the new partner .Who purchased
his interest ought uot he compelled to pay a second tax on .these items when th.e
partnership effects collection of the receivahles or sells the 1nveptory. Yet t.hat lts
exactly what wight happen barring the election by the partn.ership of an exhemel);
complex optional basis adjustment for his benefit under vse?non 743(Db}, I.R.C.,l :
or the liquidation of the purchasing partner’s interest within two years of acqnisi-
tion under Section 732(d), L.R.C.

Both of these problems (the involuntary distribution of partnership prope.rt:y
and the possible double taxation of the selling partner’s share gf the partnership’s
income items) can be avoided by arranging for the partnership to buy out 1-:he
selling partner by liguidating his interest for cash. Subsequently, the lpurchasmg
partner may then contribute cash to the parinership to create the fntt.erest hE
desires, The regulations expressly except “the liquidation of a partner’s interest
or “the contribution of property to a partnership” from the rules relating to the

Ly ; . . o ¢ in
the other hand, it is entirely possible that a partner may have n basis for his interest
) SILL: pnﬂ;rt:hip that exceeds the pag'lnership basis for the property plus cash dlstnbutlcc] to II\m’_\.
It sa, the effcet of the involuntary distribution may be to step up the new parmership’s basis
tor the property on recontribution. Reg. Sec. 1.7_32-1(13,), Example. e N
9 Section 751{c}, I.R.C., defines “unrealized receivables” to include all “rights (80111 raechy dx
otherwise) to payment for (1) goods delivered, or to be delivered, to the exlent the proec]e 5
therefrom’ would be treated ns amounts received from the sale or exchange of property other
than a capital asset, or (2) serviees rendered or to be rendered,” if the rights have not begn
previously reported ns incomne. The most common example of unrealized receivables is trade
aceaunts receivable of a cash hasis taxpayer. Reg. Sec. 1.751-1{e). " . )
I0 Seevion 751(d), 1.R.C., defines “substantiall appreciated inventory” to include all partner-
ship inventory that has been appreciated to 120 ger cent of its adjusted basis to Jhe partner-
lg-;'p, providec t]iu) value of sucg'inven\ory exceeds L0 per eent of the value of “all partner-
8 braperty other than money.” . N
11 Ordinari y, the unrealized reccivables will have a hasis of zero to the partnersbip, so that all
of the price allocated to the parlner’s interest in them will be ordinary income.
12 An election which may return to haunt the parinership, because it may under other cir-
Cumstances result in a decrease of basis.
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automatic termination of the partnership taxable year, Reg. Sec, 1.708-1{b) {1) {ii).
Thus, even if 50% or more of the partership assets is sold, the parinership is not
terminated.

And because the partnership has purchased the selling partner’s interest in the
firm’s income items, the partnership will automatically have a basis for these
items equal to the price paid for them which it can use to offset against income
realized on the subsequent colleetion of the unrealized receivahles or sale of the
substantially appreciated inventory, The potential threat of a double tax is
eliminated without the necessity of filing an election for the optional adjusiment
to basis.

SUGGESTED PROVISION: “The partnership reserves the option to purchase
the interest of any partner who desires to sell his interest at the same price that
the partner ean obtain from any other purchaser.”

7. Prouvision for Distributing Parinership Income to Retired Partner or Estate
of Deceased Pariner,

Under Section 736, LR.C., a partnership can obtain the effect of a deduction
for any portion of a payment to a rctired pariner or to the estate of a deeeased
partner that exceeds the amount necessary to buy out the former partner’s interest.
Onece the allocation between the amount paid to liquidate the partner’s interest
and the excess is determined, the application of the rule is automatic. If the
excess payinent is for a fixed amonnt, it constitutes a guaranteed salary payment
to the former partner, deductible as such; if it is conditioned on partnership
earnings, the payment is treated zs an allocation of a distributable share of part-
nership income to the former partner. Reg. Sec. 1.736-1(a}(8). In either event,
the tax liability for the payment is transferred from the partnership to the former
partner or his estate; to him or to his estate it represents ordinary income.

The other portion of the payment in liquidation of the former partner’s interest
is treated as a non-deductible capital expenditure by the partnership. The payment
is received by the former partnership or his estate as a retwn of capital; any amount
in excess of his basis is capital gain.18 Reg. Sec. 1.736-1(a){2).

Obviously these rules represent a substantial advantage to the remaining
pariners to the extent they can shift the incedence of the income tax on current
partnership earnings to the former partner or his estate. For this reason, pro-
visions calling for the payment of sums in addition to the amount necessary to
Hquidate the interest of a former partmer are appearing with great frequency in
partnership agreements. These excess payments may represent a form of munzal
self-insurance among the partners, or a payment in recognition of good will built
up by the former partner or for his interest in the unrealized receivables of the
partnership at the time of his death or retivement,

The drafting of a provision to provide for such payments requires an under-
standing of the principles governing the allocation between the interest liquidation
payment and the income distributicn payment. The Code zpproaches the problem
of allocation by defining the amount of the liquidation payment; any amount in
cxcess of the liquidating payment is then automatically treated as an income
payment. How much then must be assigned to the payment in liquidation of
the former partner’s interest? The Regulations require that the amount paid to
buy out the former partner’s interest correspond to the fair market value of his
proportionate interest in all the assets of the partnership except its unrealized

18 Subject to an exeeption for substantizlly appreciated inventory, diseussed helow.
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reccivables.4 Thus, if the parties fail to provide for an allolcation of their pa}:'-

: by agreement, the Commissioner will make the allocation for them on t e
mer.l“ f)t" ir market value. Also, if the partners allocate too little to the liquidation
s a;:)r the former partner’s interests, the Commissioner can step in to
e B the allocation made by the partners. Generally, however, the Regulations
readjusi that a valuation placed upon a partner’s interest in an arn’s length
i t will be correct. Reg. Sec. 1.786-1(b) (1. This presumption illustrates
ELgrce"?ecrllom of providing for a reasonable allocation between the two types of
i wnSt by agreement in order to minimize the possibility of later disputes with
Pay}?(irt‘emfl Revenue Service and to ensure that hoth the partnership and t.he
tfg‘:m(;r par‘tner will report the same allocations of the payment in their respective

relurns.

If the partnership owns any suhsteint%ally appreciated inventory atl t}il.e t.igne
of the liquidation of the forrner partner’s interest, part of the payment. 1{1 1C{u1 a;
tion may result in ordinary ineome to the fermer Ipartner. The specmh rufes o
Seclion 751, LR.C., treat the transaction as the egquivalent of a sgde by t e. (i_wm'le(r1
partner of his interest in this inventory. Because the partnershu? has pure 1.aSed
these items from the former partner, his s_hare of the S\.Jbstantmlly app.rleclalatels
inventory will have a basis to the partnership eq’ual to their c.ost‘ of acqulsm.(l)ln.b
Hence the potential gain on the former partner's share of this inventory will be
taxed omly to him, not also to the partnership. Thus the .payment by the pa}:tnelj—
ship for these income items is not deductible. at the time made, b;ltlrat) »:3rE it
represents a capital expenditure for their acquisition. Reg. Sec. 1.751-1{g), Ex-

ample {3)(e)(1).

Included in the amount of the payment is the fc.erer partner’s share of pa;t—
nership linhilities that are assumed by the partnership. Reg. See. 1.736—1(a)( )(i
The assumption of his share of liabilities is treated as part of th.e p.ayn?enf regewef
in the first year. From this total is subtracted the amount Qald in liquidation o
the fonmer partner’s interest. The excess is taxed as ordinary income to the former
partner and is deductible {or represents an allocation of currer?t income) to the
partaership. Included in this excess payment are amounts paid for the former
partner’s interest in the following items:

{a} Payment for the former partner’s interest in unreallized receivables falls
under this rule. Because the partmership takes a deducn,on for the payment
made, it does not adjust its basis for the forimer partner’s share .Of these re-
ceivables. The transaction is treated not as a purchase of the reclewables from
the former partner but rather as a premature distribution of the income to be
realized on them. Reg. Sec. 1.736-1(b) (2).

{b) Payment for the former partner’s interest in partnership gooc'l‘ will;
this portion of the excess payment is subject to the exception discussed in the
section below.

{c) All additional amounts not otherwise accounted for.16

14 For this purpose the nssets of the partmership are not to be reduced by its liabilities. Reg.
. 1.786-1(a) (2). . . .
15 lnmlhisTsitum(ion) the) Regulations again point up the importance of providing for r;lln,cat_lnotxéré)syé
agreement, ITow much, if eny, of the payment in liguidation of the former pa]t; lc;‘rs :] teras
is attributable to his interest in the subslantially appreciated inventory? Under the eglu atlo s
it is “the portion of the total amonnt yealized which the seller an the f)urehaseé allocate to
Section 751 property in an arm’s lengib agreement . . .7 Reg. Sec. 1.751-1(a) ( ) ado
ese rules apply equally as well to two-man parinerships in which the payments are msola
to the retired partner or cstate of the deceased partner by the surviving partner as a g0
proprictor. Reg. Sec. 1.786-1(n0) (). But, curicusly, if the estate of the deceaceﬂ par
continues to participate as a partner in the business, these rules do not apply. Reg. Sec.
1.78G-1(n} (f) (i}. Sece part 9 below.
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How do these rules work out in practice? Suppose the partnership agreement pro-
vides for the liguidation of a former partner’s intcrest for a lump sum in the year
of death or retirement plus 10 per cent of profits for five years thereafter. Provided
the lump sum payment reflects a reasonable valuation of the partner’s interest in
gross assets less receivables and good will, it will be a capital expenditure to the
partnership. The 10 per cent of profits payments will represent the former partner’s
distributable share of parinership income.

Assume, instead, a provision for liquidating a foriner partner’s interest for
$20,000 payable over a four-year period. In this case, it becomnes necessary to fix
a value on the former partner’s interest. Suppose that interest is valued at $8,000,
excluding unrealized receivables and good will. Then of each year’s payment of
$5,000, $2,000 will constitute a capital expenditure by the partnership and $3,000
a deductible salary payment. Reg. Sec. 1.736-1(b) {7}, Example (1).

Suppose, on the other hand, the partners agree that the payment of 20 per cent
of partnership profits for a period of five years after deatl or retirement shall con-
stitute full settlement of his intercst. Again it is necessary to value the former
partner’s interest because that value is not fixed by the agreement. Assume the
value to be 38,000 and suppose the 20 per cent share of profits equals $6,000 in
the first year. All $6,000 will be a nondeductible capital expenditure. Payments
in the next year will also be a capital expenditure until an additional $2,000 has
been paid. Thereafter all payments made will constitute an allocation of current
partnership income to the former partner. Reg. Sec. 1.736-1(h) (7), Example {2}.

SUGGESTED PROVISION: “On the death or retirement of a partner, the
partnership shall pay him or her estate the sum of $2,000 in addition to the balance
in his capital account at the date of his death or retirement. This payment shall
be made in two installments (the first being due 90 days after death or retirement
and the final paynent 90 days thereafter) and shall be in full settiement and pay-
ment of his interest in the partnership and its assets.

“In addition to the payment provided in the first paragraph hereof, the retired
partner, his estate, or the estate of a deceased partner shall continue to share in
partnership profits for a period of three years after death in a reduced amount
according to the following schedule:

Percentage of Partner’s
Proportionate Share of Profits
at Date of Death or Retirement

Year after Death
or Retirement

First 50%

Second 309%

Third 159%

Trourth and Thereafter 0%

8. Provision for Good Will.

As we intimated in the preceding part, the rules applicable to payments to a
retived partner or to the estate of a deceased partner may be varied by setting a
value on partnership good will in the partnership agreement, 17. If the partnership
agreement establishes a value for good will, then the amount paid in liquidation of
a former partner’s interest in the partnership which is attributable to his interest
in good will becomes a2 nondeductible capital expenditore by the remaining
partners, Correspondingly, that amount is received by the retired partner or the

17 Whether at the time of liguidation, & value may be plaeed upon partoership pood will by
provision in the liguidation sgreement remains o matter of conjecture. Reg. 1.738-1(LY {3).
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apital payment; if the former partner had a basis

a deceased partner as a ¢ : s
?Stﬂie' Ofn:efest in good will, the payment represents recovery of capital to him; if
Qr s »

had no basis for good will, the payment will be capital gain, long-term or short-
}:een:,‘\depeﬂdmg upon his holding period. Section 736(b) (2}, LR.C.

Obviously, the insertion of an agreed value for good will in a parltnerl':lﬁlg

. ment represents a matter for negotiation. For example, suppose the
ﬂgmumn-eln' agreement provides for a payment of $10,000 to a former partner on
el npwéi;cment. Asswuine that Partner A retires, having owned a one-thn?d
- ital and profits, Assume further that A’s interest in partnership
s H] rc atll)mn unrealized receivables and good will, equals $5,00Q. Contra_st
assets,.o ]elt that occur, first if a $6,000 value is placed on partnership good will
!hc} ti:f::?:i if n:) provisijon for good will is included in the partnership agreement:
and, second,

Good Will No Good Wil

Total Payment $10,000 $10,000
Less:
A’s Interest in Assets 5,(())0({)) 5,0_%(3
A’s Interest in Good Will 2,00
Excess Payment (ordinary income) $ 3,000 $ 5,000

. first case, A will receive $3,000 ordinary income; the remainder will be a
le:p:}t‘:‘l f;i:;‘r:nfenf:to him. Reg. Sec. L.736(b) (7). Example (3). Converdsel},::S :DIK
$3.000 of the payment will be deductible t.)y B anc'l C. In theds%:on'rh&s ;t A
rcc;eives $5,000 ordinary income and $5,000 is deductible by B afxbl t :.:d, Lk
to the interest of the retiring partner to allocate as much as possible ) fo o 3
and converscly the self-interest of B and C opposes any allocation to good will.

How much may properly be allocated to partmership gqod w:ll?’f Obvxousl‘)t' ;1;,2
rule of reason provides a ceiling. In general, the :\mqunt and folr a ormelr palx 1; '
interest in good will must bear a reasonable relationship to its actual valu
established by an arm’s length agreewent. Reg. Sec. 1.736-1(b) (3}

SUGGESTED PROVISION: “It is agreed that tbe value of $8,000 sh}a}dl fbe
assigned to partnership good will and on retivement, withdrawal, or the death o tc;
partner, the payment to him or his estate shalll include an amount rgec;ssa;ythe
liquidate his proporticnate interest in partnership good will on the basis o
above valuation.”18

9. Provision for Postponing Capitel Expenditure for Retired or Deceased
Pariner’s Interest.

The rules of Section 736, LR.C., discussed in parts 7 and 8, supra, apply on}y
to the case in which the retiring or deceased partner’s interest in the partncrs}flp
is lignidated on the date of death or retirement. Reg. Sec. 1.736—.1(3) (1) (i).
If the withdrawing partner or the estate of a deceased partner conbinues on as a
partner after death or retirement from active service, then Section 736 is m'ap-
plicable. Payments to him or his estate would presumably be treatec? as allocations
af current partnership income {if contingent on profits) or as salary (if guaranteed).

By this mechanism, it s possible for the partners te postpone the nondeducftibﬁe
capitul expenditure for the retirg or deceased partner’s interest to thel end of the
period of continuing participation. The necessity of making an allocation between

18 Ny provision need he included iu the agreement if the partners decide to place no value on
.lmtt will for the purpose of these payments.
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the liquidation payment and excess Ppayments will not arise until the Ffinal year
ol the period of continuing payments, at which time the retiring or deceased partner’s
interest will actually be liquidated.19. The payment in liquidation of the retiring
or deceased partner’s interest in the final year of these continuing payments will
then be governed by the rules of Section 738.

In order to ensure that the liquidation payment will be postponed to the
final year, the interest of the retiring or deceased partner wust be left in the
partnership subject to the vicissitudes of the partnership business. That interest
must be liable for its proportionate share of partnership losses as well as prolits
during the period of continuing participation.20

A second advantage may flow out of this arrangement. In the case of the death
of a partner, the right of his estate to receive payments under Section 736 may be
valued and be included in his gross estate [or estate tax purposes. Estate of Charles
A. Riegelman, (1957) o7 T.C..., No. 101, The amount thus included would
qualify as income in respect of a decedent and a partial offset against the income

tax imposed upon the estate for the receipt of these payments would be obtainable
under Section 691(¢), TR.C.21

But suppose the continuing payments after death do not qualify under Section
736 because the estate of the deceased partner participates as a partner in the
business. This was the situation in Bull, v, United States, (1935) 295 U.S. 247,
There the court held that the right of the deceased partner to continue to share
in partnership profits was so contingent as to be incapable of valuation for estate
tax purposes. Hence, if the estate continues as an actual partner after death, its
right to receive payments out of income after death should not be includible in

the decensed partner’s gross estate for estafe tax purposes, Only the income tax
will reach these payments.22

SUGGESTED PROVISION: “On the date of notice of intended retirement by
a partner, or on the date of the death of a partner, the partner or his estate shall
continue to share in profits and losses for a period of five years after the date of
such notice or death. The retiring partner’s (or deceased partner’s) interest in
capital of the partnership shall not be paid to him, but his participation in profits
and losses shall be dimninished to one-half of his participation at the date of the
notice (or death) to compensate the remaining partners for the loss of his services
to the partnership. At the end of the five-year period, the value of the retiving
partner’s (or deceased partner’s) interest in partership assets (less his interest in
receivables and good will) shall be paid to him or his estate in full”
10.  Conclusion.

This discussion of clauses for inclusion in a partnership agreement is by no
means exhaustive, There are many other matters that might profitably be con-

19 Assumin%, of course, that the payments in the final year are sufficient to pay for his interest
in full. If these payments are not large enough to liquidate the retiring or deceased partner’s
interest in partnership assets, it is presumed that the Commissioner will apdit all open years
to make the necessary allocation between the liquidation and excess paymeuts under the
theory that Section 736 ap[])h'es to the final payments. i

20 Obviuusly, if state law prohibits an estate in probate form From participating in a partmer-
ship busmess, this altemative is not available. "However, the author 5€es no reason why tho
retired partmer or estate of a deceased bartner cannot continue to participate as a limited
partmer in the business, ricking only the amount of capital invested during the period of

continuing payments,

£7 Section 7%§ LR.C., expressly provides that the amnunt of any payment wnder SecHon 736
which qualifies for inelusion i gross income of the suecessor fo the deceased partner he
treated as income in respect of a decedent.

32 This distinetion in facts ]illetween the two basic plans for continuing payments was the grounff

on which the Tax Court distinguished Beull v. United States in its decision in Estate of Charles
A, Riegelman.,
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i ip which will affect the incidence of the
ider the formation of a partnership w. : .
.Sldewd tor; Lt]pzn partnership income. For example, it would be th«le part of.w1sd0m
]lnwﬂelﬁ oaut the rule to be applied to the partnership on the following questions:
o 5P .
{a) Shall the taxable year be the calendar year or a fiscal year? See
Section 706, L.R.C.
(b) Shall the partnership adopt the cash method or the accrual method of
reporting income? §
(c) Shall the partners be entitled to reimbursement frolm the partnershlp
for expenditures made by them on behalf of partnership busincss, or shall they

heir share of partnership income?
spected to pay these expenses out of t
Is)zeci?lz-cderick S. Klein, {1956) 25 T.C. 1045, acq. 1956-43 LR.B. 6.

(d) Shall a provision be included to prevent unintended changes irll partner-
ship capital, assuming that the partnership will have unrealized receivables or
:sul;lpﬂantial]y appreciated inventory? See Section 751, L.R.C., and part 3, supra.

(e) Shall a special allocation for losses be included in a partnership in
which one partner contributes services only? See Section 704(d), LR.C.

(£) Shall a partner who contributes services only be gi.ven an interest in
profits but not in capital on the formation of the partnership? See Reg. Sec.
1.721-1{h) {1). . N

{g) Shall a partner be permitted to withdraw monies from the partnership
in excess of his hasis for his interest? See Reg. Sec. 1.731-1(a) (1).

i i te a successor in interest for
h) Shall a partner be permitted to designa .
p"l}'lil;?lls under Section 736 other than his estate? See Reg. Section 1.708-1(c)
(3) (iii). . |
{i) Shall the partnership be committed to elect the optional adjustments to
basis under Sections 734 and 743, LR.C.¥

(i) How shall receivables and inventory be distributed on liquidation of
the partnership? See Section 751, ILR.C.

Obviously much can be done for the partners by considering these t.ax irows}jgil:
at the time the partnership agreement is drafted. In many pls.ices in the a e
discussion, we referred to the fact that the tax character‘ of certain paments cou <
be controlled by provision in the agreement. A.]lOCatIOI-lsl belween1 :inc?ne anre
capital, changes in the profit and loss ratio, special provisions for deduc 1011,Aald
all normally matters to be bargained out for inclusion in the.agreemef]t.l r.;h,
assuming that the partners are strangers so that the agreement 1§ at arm’s an'l s
these provisions will control. But in the case of‘a partnership among falm%ly
members, these rules must be followed with caution. Thg presence of an;ly
notives in the partnership situation may well invalidate sp.ecml arrangements that
would otherwise be unimpeachable. Arxm’s length dealing is not presumed among
members of a family; it must be proven by other objeetive and external standards.

MR. ANDERSON: Do any of you have any questions?

MR. ADKINS: Where you have a partner die during the course of a partner-
ship year, can you distribute any of the assets or earnings of the partners@p during
the year to be reported by the wife in the joint return, or must all income be
disiributed to his estatep

MR. ANDERSON: The income to the date of the death would be in the joint
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return. After the death you can, under the Internal Revenue Code, name a
successor who will receive the amount of the deceased partner’s income. Name
the wife as the successor to the partner; she to receive the same amount of income
the partner would have received had he lived until the termination of the partner-
ship tax year in which he died. That will mean then she will receive the income
and she has the privilege, as you know, under the Internal Revenue Code, of filing
a joint income return for, I believe it is, two years after death, so she will pick up
the post-death income as well as the pre-death income and put it in a joint return.
On the other hand, if you find it meore useful to split the income between, say, the
first half in the joint return and the second half all in the estate, then you would
not have such a provision but you would have the income paid to the estate. The
person you naine as suecessor to the deceased partner’s interest is the one to receive -
that income. So you can take care of that problem by a provision. ]

MR. ELAM: Under the uniforin partnership law doesn’t the death of one of
the partners close out the partnership?

MR, ANDERSON: It may close out the partnership for the purposes of local
law, and it night require you even to probate the interest and everything else, but
unless it represents transfer of a filty per cent interest, it does not close the tax
year. That is extremely important and something you want to keep in account in
these partnerships, T might mention this, I did skip this point, but these provisions
for retired or deceased partners we were discussing apply to two man partnerships
as well as three or greater partnerships, So that if you have a case in which aft"_
one partner dies and the other partner takes hold of the whole thing and operal’
as a sole proprietor, he can still get a deduction for payments made to the estate
of the deceased partner or to the deceased partner’s successor, whoever he may
name, or to the retired partrer.

Anything else while they are hot? Thank you again, {applause)

MR. SULLIVAN: Thank you very much, Mr. Anderson, for your valuahle and
enlightening address. We are very pleascd you could be with us here at Sun Valley.

MR, ANDERSON: I enjoyed it.

MR. SULLIVAN: I would like to introduce a guest from [Mlorida who is
member of the Board of Governors of the bar of that state, Mr. Sherwood Spence
Xs Mr. Spencer here? He has been our guest here for several days; I was hopin
he would be here now,

1 will ask Mr, Joe Imhoff of Boise to introduce our next speaker, Joe.
JOE: Who?
MR. SULLIVAN: Joe Imboff.

MR. IMHOFF: Ladjes and Gentlemen. Paul Ennis called the other day as|

has in the past, and asked Cal Dworshak and me to meet our distinguishléd,_ e

and drive him to Sun Valley. I was quite happy to have the opportunity

with Mr. Ehrlich on the way here, and, frankly, I am somewhat surprised

asked to introduce him, because I think he is a person who doesn’t need

of an introduction. I think many of you have read his biography as set!

his book “Never Plead Guilty,” which he admitted to us on the way ¥

densed quite a bit from what he wished to put in it, but which the folks

. let him do. Without any further ado and particularly because I am not pr
give you from San Francisco, Jake Ehrlich. (Applause)
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MR. EHRLICH: Mr. President and Ladies and Gentlemen: Well, I want to
thank you for asking me to be your guest. I thus far have had a ve,ry pleasant
time. LEvery one has been very gracious to me, and I am a little bit concerned as
to what will be thought of me when I finish this little talk which I have prepared
for you, and I want you to know that if you have read “Never Plead Guilty,” that
had I always told the truth iu every story—the whole tuth—the exodus :Jf the
people [rom San Francisco would make the exodus of the children of Isreal from
Egypt look like a slow walk.

WHATS WRONG WITH THE JURY SYSTEM?

For the trial lawyer there is no greater privilege than to address lawyers and
judges. Yet, at this moment if the choiee were mine, I would rather try a cold-
blooded murder case—it would be much easier.

Lawyers and judges are exacting, and the speaker always is in fear that some-
thing will be left unsaid.

Be that as it may, I shall immediately incur your questioning glances by saying
that our law has made very little real advance since the days of Blackstone.

In the criminal law, it still belongs to the I15th century, even though some
effort bas been made to get rid of its worst absurdities, If medicine had remnained
as backward, the doctor’s chief remedial aid would be blood-letting.

_ This is particularly true when we analyze the relationship between man and
the law, and particularly the treatment of man by the law which he creates.

~ Man is a rational being, but his reason is distorted by prejudice and easily
oveteome by passion. He is a spivitual being, but he is also selfish and sensual,

~ Heisa being whose natural impulses often seem to lead him spontaneously to-
wird goodness—but he suffers from the most irresponsible and destructive egoism,

~ Man a.hvays_ aims at what seems to him desirable; but owiug to ignorance, or
Wukiiess, or disease, or the complexities of the world which mere human tnsight
o skl cannot adequately understand or control, he often acts in such a manner

that result is disastrous both for him and for others.

‘j-!.-!_llﬂ:npﬁng to explain criminal behavior, to unwind the origins and trace the
us, and to lix the responsibility, the individual no matter how detached
Cear-liended .ancl scrupulous, however skilled at imagining himself in the othe;
n M is nevertheless faced with a network of facts so minute connected by
Jnany and complex, that his Iack of understanding must a’lways far out-
.-ho\vledg%co:]seqt:ently his moral judgment,

IMu:_._ ll;'in;s o_f disentangling even a minute portion of the truth are so great
ﬂl__ ! i.. e iy llll'llhODCSf.' and serious practitioner, soon reahize how far he
boing in the Position to moralize.

0 motives ) isive i
have seldom had any decisive influence on the actual course of

. h}"s business to dj

lons of othe scover the how and why, and it must not allow its

I men'’s rac i
en's characters and motives to colour the interpretation

' is concerned with the
. e not only moral hut
o primarily wih

problem of judging human actions. Guilt
also juridical concepts,

a question of moral philosophy. This question is




of vital importance when a persen has infringed a moral or legal norm. We re-
proach him for having transgressed the norm, and impute guilt to him, We
distinguish between what he “could have helped” and what he “couldn’t have

which we are equipped, nor can we help the enviromnent into which we are born.

Personality is formed as the result of an interaction between disposition and
enviroument: and the individual act s the reactiou of this personality to a definite
external situation.

How can we be reproached for an action if we cannot be reproached for any
of the factors which have determined it?

With regard to punishment, we have on the one hand the attitude that the aim
of punishment is expiation or retribution of the crimne; and on the other hand, we
have the attitude which considers that the aim of puuishment is to he measured in
terms of its benefits to society,

In the religious sphere, there is the doctrine of predestination, which declares
that some people have been chosen [rom everlasting by God to enjoy salvation,
while others are doomed.

It happens not infrequently that a serious crime, such as murder, is the result
of an unfortunate personal conflict, and with a considerable degree of certainty it
may be said that there is no fear of a repetition.

Punishment is used not only to induce the person punished to abide once more
by the law, but also to hold up to the members of society generally the need for
obedience te the law.

Qur thinking is too much preoccupied with punishment, and too little with the
causes of social derailment and the possibilities of rehablitation.

St. Paul said “That the law is good, if a man uses it lawfully.”
Fer—what is law but the enforcement of justice amongst men?

Cicero contended that if the fortunes of all cannot be equal—if the mental
capacities of 2]l cannot be the same—at least the legal rights of all ought to be
equal,

To protect this equality before the law—man adopted the jury systemn.

This system grows from the ancient trial before elders which was the fore
runner of the trial by jury as established in England after 1088,

For centuries the jury was consisted of twelve men. In 1882 the book “Cuide
to English furies” explained, and I quote “of late, the jury is reduced to
number of twelve, like the prophets werc twelve to fortell the twuth: The apostles
twelve to preach the truth: and the stones twelve that the heavenly ferusalem is
built on.”

Teday the jury is the only defense against arbitrary laws—the only defense
against arbitrary judges—the only defense against persecution—the only defense
against cold-blooded prosecution—and—the only defense against our government.

For some years an organized attack has been made on the jury system. The
claim is, and has been, that it is not all it should be.

There is nothing wrong with the jury system. If there is anything wrong—th®
trial judge is to blame.
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helped.” But on the other hand, we cannot help the hereditary dispositions with
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If he fails to realize that with a jury, he is dealing with people whose purpose
is good—Dbut people not learned in the intricacies of the law and its uses.

Jurors do not know how to apply the meaning of words and terms used by
judges and lawyers. The court’s instructions are a nightmare to them.

In the Bible we read that God is the judge of all earth.

The primitive judge was expected to administer justice directly—determine
which of the parties to a centroversy was right or wrong—determine the gnilt or
innocence of a defendant—and meet out punishment according to the offense, as
did God in the case of Adam and Eve, and in Cain’s case.

Under ancient Talumudic law, a judge was required to be a worthy man, pious,
of good character, and learned in the languages and sciences as well as in the law,

In Luke we read: “He is an unjust judge if he fears not God nor regards man—
but gives justice lest he become weary of being troubled by those who seek it.”

In our day we believe a judge should be a man of wisdom, uprightness, learn-
ing and charity.

We expect the judge not to yield to the influence of partiality, prejudice, or
senliment. Nor do we expect him to seek out strained analogies, or bhnd himself
to realities by a slavish adherence to technicalities.

We want to fill the seats of justice with good men—but not so absolute in good-
ness as to [orget the fraility of the human being,

Through the years, I have been concerned about the causes which change a
pleasant, amiable, and capable lawyer into a harsh and unrelenting judge. This
thinking forces me to distrust men in whom the impulse to punish is powerful.

It scems to me that harsh judges are actually public reformers who had first
Letter practice on their own hearts that which they propose to try on others.

Not withstanding this, I each day find a surprise in the compassion and under-
standing of my fellowman, be he judge, lawyer or street-clearner—mercy—has a
human heart.

Please do not for a moment think I have come here te quarrel with the
judiciary.

It is my sincere belief that a lawyer should and must respect the court—must
be honorable and trustworthy. He must look upon the court, not as someone to
impress—but someone with whom he ean discuss the problem of his client and
jointly arrive at a just decision.

The courts, too, should and must respect lawyers. I have watched judges snap
and snarl at lawyers,

No judge is entitled to nore respect or consideration than he in turn gives to
the lawyer,

It is true that lawyers—enthusiastic for the cause of their client—will occasionally
#et off-base—but the good judge will understand the lawyer’s position.

Mutual respect, mutual esteem, mutual honesty and mutnal understanding, will
much to raise the respect of the people for the legal profession generally, and
: ers and judges in particular,

da

Years of experience have not restrained me completely from addressing myself
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to some courts in a rather caustic manner, but it was because some judge has felt
that he, and secondly, God, was right.

The U. S. Supreme Court in 314 U. S, 252 said: “Judges as persons, or courts
as institutions, are entitled to no greater immunity from criticism than other persons
or institutions, Just because the holders of judicial office are identified with the
interests of justice they may forget their common human frailities and fallibilitics.

There have sometimes been martinets upon the bench as there have been
pompous wielders of authority who have used the paraphernalia of power in
support of what they call their dignity, Therefare judges must be kept mindful of
their limitations and of their ultimate public responsibibity by a vigorous stream of
criticism expressed with candor however blunt.

There is no higher position of trust in all cur civilization than that of judge.
He holds the power of life and death. He may scold, he may punish, he may for-

give—but he must be just. Even God does not propose to judge man until the end
of his days.

The jury too has a great responsibility. Tt must understand that fear, prejudice,
malice, and the love of approbation bribe a thousand men where gold bribes ane.

The mind of every jurcr should be governed by the evidence, and not by the
direction and whim of the tral judge. The mind of the juror should never be
disturbed by clamor, nor prejudice, nor suspicion. His mind should not be affected
by the fume, froth, friction, or fury of the prosecution,

Man when he undertakes to judge his brother-man undertakes to perform the
highest duty given to humanity.

The juror as well as the judge must understand mar’s weaknesses and that m

an
seeks to punish in others the misconduct in himself.

But to return to ocur subject. Society creates crime—the c¢riminal commits it,

George Washington, the Father of our country, the Commander of our firgt

armies, and the first president of the United States, was a common traitor to hig
country—England.

He committed treason. His crime wag successful, and he became the emblem
of virtue, the example of everything good in American life,

Benjamin Franklin is supposed to have said of this treason, that the leaders of
the Revolution either hung together or they would be hanged one by one.

Suppose Washington had failed—he would have been executed as a traitor,
and today perhaps, we would be less concerned abaut our income taxes than about
the love affairs of Princess Margaret.

Since the law, in its majestic equality, forbids the rich as well as the poor to
sleep under bridges, to beg in the streets, and to steal bread, it is not strange that
the criminal jury trial is the most attractive phase of the law practice, not only to
the lawycr, but to the public as well,

Most people enjoy the mystery, and the cloak and dagger excitement of the
criminal trial. Strange as it seems—many good people—nice people, law ahi ing
people commit erime and—kill.

I have never defended a criminal, but have defended people charged with
crime,
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Violent crime is not the expression of an inborn instinct of aggression and
destruction—people like to be non-violent.

It is always other factors in personality development and in the social medium
that lead to murdercus aets of violence.

Murder grows from negative emotions—from fear and hatred—from anxilety and
anger—from jealousy and greed—from humiliation and spite—from repression and
resentment.

Deep down in their hearts pecple have a longing for action—and a consFant
interest in those who do act out—what they themselves have only thought of doing.

The so-called good citizen enjoys reading about the phenomenor? of acFiOn,
whether by the bad man—by the murderer—or hy the policeman who is permitted
to act out his most aggressive impulses on the so-called right side of the law.

There is magic in murder. Most men haven’t killed anybody—but they have read
obituarics with a great deal of pleasure.

Now, let us walk into court—we are about to try & man for his life—we ohscrve
the judge and jury

Let us search their hearts—-and minds—to learn whether the so-called murderer
will receive a fair and impartial trial.

Let us try to learn why man is charitable towards physical deformity—and
vengeful towards moral and mental deformity. Let us see if justice 'w111 remove
the bandage from her eyes long encugh to distinguish between the vicious and the
unfortunate,

Generally speaking, murder is the unlawful killing of a human heing with
malice aforcthought.

The judge thinks that the term “Malice aforethought” is easy for the jury to
understand—hut is it?

We know the court will instvuct the jury what malice is, but too often, ‘the jud_ge
insisls that the (rial lawyer not take up his time—and the time of the jury—with
what he terms “useless questions on vior dire.

I have been told by judges that it was a waste of time to minutely exan.li‘ne
4 juror. In one California case it appears that an insane man sat on the jury
through q long trial and participated in brnging in a judgment. This was dis-
covered after the verdict—and the Appellate court said, quote: “Surely there. can
be no question but that the right to trial before mentally competent jurors is as
fundamental as the right to trial before unbiased and unprejudiced jurors which
our courls have held to he an ‘inseparable and inalienable part of the right to
ttial by jury guaranteed by the constitution.” The legislature has determined wlzo
HiE nat competent to act as jurors, By sueh statutory provisions a person not in
fon of his natural faculties’ may be disqualified to serve as a juror. But E.hat

* would not necessarily be disclosed under ordinary queshoning on voir dire.

An insane juror trying an issue and you can’t do a thing about it because judges
M it is a waste of time Lo minutely examine on voir dire.

Yes, your Honor, foreclose a minute examination of the juror—yes, Your Honor,
AU true, you will instruct the jury on the law. But is the juror mentally equipped
1o und d? And—will a stereotyped justruction, mumbled at some given speed,

bie understood and properly applicd by the juror?




Instruction of the jury has been described, somewhat humorously, as “The
process in which the judge detracts from and discounts counsels’” multiple argu-
meuts, makes his own deduction, adds his own wisdom, divides the blame, and
roundly charges the jury to deliver a square result.”
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The system uniformly followed is but a rank injustice to litigants, a bushwacking
of the presiding judges, and a travesty on justice.

Or better still, how hany of us—including judges, can define the various phases
of the law of homicide—without a book in handP

{So you and 1 will know}

As was said, murder is the unlawful killing of a human being with malice afore-
thought. This malice is an essential element of the crime—it may be express or
implied.

If you seek to educate the jury in the meaning of this—the court will stop you—
saying—"Y will instruct the jury on the law.”

Generally the instruction will be—

“Malice may be express or impled. It is express when there is manifested a
deliberate intention to take away the life of a fellow-creature. It is implied
when no considerable provocation appears, or when the circumstances attending
the killing show an abandoned aud malignant heart.”
The jury doesn’t know what the cowt is talking about.

What my dear Judge—and ladies and gentlemen of the jury does the term
“an abandoned and maligant heart” mean?

In this connection, there is the old yarn about the juror who as asked—“Do
you have any objection to capital punishmentP—he thought for a while and re-
plied: “No—unless it is too severe.”

Now—to further add to the juror’s clear understanding of the court’s instruc-
tions, the judge will read to him that the bare existence of hatred, ill will, and
the like does not amount to legal maliee.

What does it amnount to? Should not the court permit the trial lawyer to
educate the jury?

The court rumbles on—

“Malice aforethought is not synonymous with the elements of deliberation and
premeditation which must accompany a homicide to characterize it as murder of
the first degree.”

Well, now we've got it.

™ The legally uneducated juror certainly knows what this simple little gimmick
is all about.

Of course—your Honor will permit the trial lawyer to explain minor and us:
important things—such as—deliberation—and—premeditation.

Everyone knows what these words mean—and everyone knows how to applf
them—when the other fellow is on trial for his life.

Surely—the court will tell the jury that the state must prove to a moral eef
tainty and beyond a reasonable doubt that the accused person had the mentd
intent to take the life of the pexson killed, and that such mental intent was artivél
at as the result of deliberation and premeditation,
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Simple? I might use my grandson’s usual answer—Ch Yeah!

well—let us see if we understand? To deliberate means to weigh in the mind,
to consider the ressons for and against, to consider maturely, to reflect upon, to
ponder, to weigh the arguments for and against a proposed course of action. To
carefully consider and examine the reasons for and against a proposed course of
action.

A deliberate act is an act formed, arrived at, or determined upon as a result
of carcful thought and weighing of considerations.

To premeditate means to think on and revolve in the mind beforehand; to
contrive and design previously.

Can the juror understand, absorb and apply these rules? Further the law
requires the state to establish to a moral certainly and beyond a reasonable doubt
(1) That the defendant did kill the deceased. (2) That such killing was ac-
compinied by a mental intent to take the life of the person killed, and (8) That
such mental intent was arrived at by the accused upon the result of the thought
and weighing of considerations on bis part, by his weighing the act in his mind
and considering the reasons for and against such act, and by his having previously
contrived and designed to do such act, such contrivance and design having been
arrived at as the result of deliberation.

It is presumed by judges that as a result of this instruction the juror—suddenly
becomes a learned logician.

It ain’t so my friends—it just ain’t so.

Believing as we do, that every citizen has a right to be tried according to the
law; that it is his only shield against oppression and wrong; justice demands that
judges permit counsel to educate the jury to an understanding of the law involved.

On questions of law the juror’s deficiencies must be supplied by the profes-
sionul directions of the judge, in language the jury can understand and apply.

The collected powers of the juror’s mind must be fixed upon the issue of fact
which lie is sworn to try. But unless the juror has a clear undexstanding of the
Liw applicable to the issue of fact, he eannot render a fair verdict.

I should enjoy diseussing this in more detail, but time prevents.

My purpose is not to attack trial judges or to belittle juries. The purpose is to
fut more understandiug and humanity into our trials. It is not enough to search
with our mind—swe must reach with our heart.

_ _E_-‘lﬂ.n's inhumanity to man is almost intolerably distressing. Unfortunately, no
witkable cure for it has ever been discovered.

Rl-ﬁ_ﬂms to he inevitable for all men, after they are put in position of authority,
M exereise it fn a bratal and inequitable manner.

The moral bully is the worst of all men, Puritanism is completely merciless.

_ _nllt the trial lawyer after the long days and nights of preparation and of trial
M8 ended—when he has waited with pounding heart hour on hour before the jury
h‘ I-ngri-s seated—it seems that years pass in endless time before the verdiet
S doNOT GUILTY,

“l'h lhlendefense lawyer stands in the full realization of the conqueror’s dream.
HE Sands in the complete fruition which bis learning, courage and confidence in
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his cause has won. It is from such scenes that man ascends to the dignity of the
Gods.

During my years of practice it has been my responsibility to try many civil
and criminal cases, Often the public condemns the criminal trial lawver as one
who is full of tricks and will do anything to win,

No injustice should be done the criminal tial lawyer by attributing to him any
want of loyalty to truth, or any deference to wrong, because he employs all Lis
powers and attainments, and uses to the utmost his skill and eloquence, in exhibit-
ing and enforcing the merits of his case. In doing so he does his sworn duty,

The profession to which we belong is, of all others, Fearless of public opinion,

It has ever stood up against the tyranny of power on the one hand, and the tyranny
of public opinion on the other.

If, as the humblest among them, it becomes me to instance mysell, I say that
there is not in all this world the wretch so humble, so guilty, so despairing, so tomn
with avenging furies, so pursued by the arm of the law, so hunted, so fearful of
life, so afraid of death—there is no wretch so steeped in all the agonies of vice and
crime, that I would not have a heart to listen to his cry and a tongue to speak
in his defense, though round his head all the wrath of public opinion should gather,
and rage, and roar, and roll as the ocean rolls around the rock,

Good Luck and God Bless You,

MR. SULLIVAN: Mr. Ehrlich said he would be glad to answer any questions
if any of you have any you would like to ask. If not, thank you for your marvelous'
address, and it is our great pleasure you are able to attend our meeting.

MR, EHRLICH: It is my privilege,

MR, SULLIVAN: The next order of business is the report of the canvassing

committee on the new commissioner of the Western Division. Mr. Anderson,
would you report the resultsP

MR. ANDERSON: Mr, President and Ladies and Gentlemen: The result o i

the vote for the new commissioner from the Western Division is the Honorab|
Sherman Bellwood. (applause)

MR. SULLIVAN: Thank you, Mr. Auderson. Judge Bellwood are you present!’
JUDGE BELLWOQOD: Yes.

MR. SULLIVAN: Would you please come forward? Congratulations on YOur
. election. (applause) 1

JUDGE BELLWOOD: To the lawyers from the western division I certainly
say thanks for the honor conferred. To the rest of the lawyers, I am going to do
the best of my ability that which you expect. Thank you. (applause)

MR. SULLIVAN: Thank you Judge. We will now recess. The next busine
session here and the next speaker start at nipe o’clock tomorrow morning, an
wish you would all be on time. I want to remind you of the cocktail hour
starts at 6:30 in the Redwood Room, followed by dinner in the Lodge Dining
Room. There will be a meeting of the Resolutions Committee at noon on t}
Lodge Terrace. I have announced the membership a number of times, some of
them haven’t shown up. The membership is Gus Carr Anderson, Ray Cox, Loufs
Racine, Clifford Fix, Jim Givens, Bob Elder, Lloyd Haight, Bill Gigray, and that
is about it, If any of you have any resolutions, will you please submit them 1o
the committee this noon. b
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EXCERPT FROM BANQUET PROCEEDINGS COVERING AWARD OF MERIT

MR. BERT LARSEN:

Last year in this same room a momentous occasion took place. W.e have been
e this state as a bar and as a fraternity of lawyers and occasionally there
struggling in t}n; common herd a lawyer who demands, and until last year had
S nl)_ovf] special recognition. Those of you who were here last year know
L el ',tialtjed an award of merit. In the year 1956 that award of merit went
- ‘Yﬁs -ltfrli]()us member of the bar of Boise. I will call now on the man who
Fuuir:'h:c;l:l him last year and made the award to that gentleman, Mr. Ralph
in

Breshears.

MR. BRESHEARS: Mr. Toastmaster, last year .it was my privilege and plfasu.re
to make the first award of merit to an outs'tandmg member of the bar. now
present him to you again, Mr. Oscar Worthwine. (applause)

MR. LARSEN: In this year, 1957, the second Idaho award of merit will bte
resented, To present such an award it is only becomlflg that we hax.’e a_n ou ;
Et;mdfng lawyer of the Idaho Bar to make the pr.esenta.tmn. In t,he nozth.em_ ﬁar
of the state is a lawyer who recently tried a case _mvolvmg—ll don’t know just ﬁi
to go about it—but people some times operate riding academl'es, and tci z‘aiccomp'llsd
their purposes they employ horses or thffy.own horses. This ?olu-ng ady ava1hc;t
herself of its scrvices and sustained an injury. The naturelo it was };s‘omew '
meritourious, but this illustrious member of the bar, when it became' is optpoI;
tunity to cross examine this plaintiff, made it very clea;" where the. injury %or
place. I will not elaborate. Perhaps the speaker would hke. to. Heis a memke
of the firm of Whitla & Knudson; Mr. Emery T, Knudson \&rl]l be the next speaker
on the program, and he will award the 1957 award of merit. Mr. Knudson,

MR. KNUDSON: Mr. Toastmaster, members and friends of the [.)ar, 1 am
going to leave that horse alone. I had trouble enough with it the way is was.

FFor many who attended these annual meetings 1 realize that they indulge in a
lot of work, and I think it is nice that the commissioner.s have arranged such a
function as this so that they can relax. It gives opportunity for us to hear some-
thing about some of the really important members of our bar. A§ has' been men-
tivned, this is the second time that an award of this kind we have in mind has ever
been given or made by the Idaho State Bar, and T am pleased that the one vyho
has been chosen to receive it comes from the northern part of the State where I live.
I refer to Claude Il Potts of Coeur d’Alene. (applause) And I would like to
brietly tell you just a few of the interesting facts of his lifetime thus far,

Mr. Potts was born in Atclison, Kansas. His parents were farm folks, and up
until the time he went away to school lis life was that of a farm boy. With his
mind centered on a legal career he attended the Kansas City College of Law. I
think that has since been changed and is now known as the Kansas City University.
And it was here that he received his legal training. Incidentally, I am informed,
oot by Mr. Polts but by a friend of his, that at approximately the same tine there
was another well known individual who attended this iustitution, and his name was
Jesse James. 1 have never heard him referred to as a classmate, and I think Jesse
graduated from another institution. Anyway, Mr. Potts was first admitted to the
firactice in 1902 in Missouri, aud in 1904 in the State of Kansas, and during his
toarch for a fertile field in which to practice his profession he came to Coeur
d'Alene and there opened his office and built his home, and he has lived there
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ever since. Within approximately two years after he came to Idaho he was elected
prosecuting attorney of Kootenai County. Incidentally, that county comprised a
substantially larger area than it now does.

During his eventful career as prosecntor, I am going to call attention to a couple
of things that happened just at that time to make his work a Lttle more trouble-
some, It became his duty to enforcc two newly enacted statutes—one was the
Sunday closing law, and the other was the local option statute. When you keep
in mind that a substantial percentage of the people who comprised his district
consisted of lumberjacks and miners and that they had lived pretty much along
the line of their own choosing, you can understand that they didn’t rejoice in
having somebody telling them what they could or could not do on any particular
day of the week, and they didn’t appreciate having anybody interfere with their
habit of passing in and cut of swinging doors. So you can imagine what problems
Mr, Potts had in enforcing those two statutes.

One of the most publicized and well-known criminal cases ever tried in the
northern part of the state found this man sitting at the prosecutor’s table, when he
and his associates prosecuted a man by the name of Steve Adams. Perhaps some
of you will recall that Steve Adams was referred to as a confederate of the late
Harry Orchard, who spent so many years of his life in our state penitentiary. For
approximately three long weeks Mr, Potts sat at the counsel table in that Steve
Adams case and matched wits with that illustrious and dynamic personality in the
form of Clarence Darrow. Clarence Darrow was the chief counsel for the defense,
and at that time Mr, Darrow was in middle life and probably at the height of his
very eventful career. So you can appreciate the resourcefulness with which the
presecution in that case had to deal. During Mr. Pott’s years as prosecutor, I think
he had the burden of more than his share of work. The area within which he had
jurisdiction was beset with sevious labor disputes and uprisings, and the facilitics
they now have for settling those things were not available to him. But notwith-
standing those difficult problems, he had by this time established himself as a man’
of great capacity, ability, and unusual integrity.

Following his retirement from the prosecutor’s office he became our state
senator, and herc again he became and was one of the principal figures in deali
with the difficult problems of the legislature. In fact, he served in ome of the
longest special sessions ever had, at which the ever present tax problem was
thoroughly threshed out—not the amount of tax, but the method by which properl
would be assessed for taxation purposes. While serving as a state senator, he
drafted and presented to the state legislature statutes relating to search and seizure
in this state, which have so greatly contributed to the law enforcement of this
state.

Following his services as state senator, he sought to devote his time to more
private matters, but his popularity again caused him to be literally drafted as
the mayor of the city of Coeur d’Alene. That was during the war period, during
which taxes were high, money was scarce. Mr, Potts agreed to accept the offi
upon the coudition that no salary would be paid to the office of mayor or to any
councilman who served with him. It was to be and was strictly a public service
Besides performing his duties as mayor in his usual able manner, he devoted more
than his share of time and effort in aiding the campaign for the sale of Tiberts
bonds and victory loan securities which were offered by the government.

He hes, throughout his active practice, devoted a great deal of time to the
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study of legal problems connected with the timber and lumber indnstry and has
become regarded as an authority on those snbjects. Mr. Potts has been, thronghout
his very enviable career, one of our most able and distinguished lawyers. He has
always taken an active part in our local bar association matters, and between the
years 1926 and 1929 he served as a commissioner of this bar; and tonight in point
of service he is the oldest living past president of the Idaho State Bar.

Mr. Potts has raised a family of six children—four sons and two daughters, each
of whom is well educated and equipped to pursue his respective calling. He is a
devoted father and husband, and the home he and Mrs. Potts have maintained and
the lives they have lived are the kind that you enjoy to look over, and when you
do, you are left with the feeling that such lives are really worthwhile. And, now,
Mr. Potts, I assure you it is a real pleasure for me to present to you on behalf of
the Idaho State Bar this award of merit which you so definitely deserve. {applause)

MR. POTTS: Mr, Toastmaster, Mr. Knudson, Ladies and Gentlemen: Words
fail me to respond to the eloquent address just made by my fellow townsman and
associate, Emery D, Knudson. To be slightly facetious, I Hstened with interest and
tried to determine in my own mind who he was talking about. It sounded entively
too good to me. Of course, he told you the good things and he told them in a
very eloquent manner. He didn’t tell you some of the other things. I had a lot of
friends some forty-five or [ifty years ago who told those. I am not going to bother
you with a long speech. I have made many talks to bar association meelings in
Idaho. This is going te be the shortest. 1 express my appreciation for this honor
conferred on me. I appreciate very much the friendship of the members of the
har of Idaho.

I want to take advantage of this opportunity te pay a trihute to the legal pro-
fession of the State of Idaho a half century ago and more. That profession in those
days had ammong its members some of the ablest and most outstanding lawyers in
the United States. They had such standing with the people of Idaho and their
ability was so great that they gave to the legal profession in this state and to us
and all of you a dignity and prestige that could not have been accomplished by
any one else or in any other manner. Among those men I am going to very
briefly select four of the most outstanding lawyers at the turn of the century and
mention his achievements briefly. I don’t wish to ignorc others—there were many
others—but it so happened I had the privilege and opportunity of knowing these
tour men as lawyers before they attained the great standing in public life. They
were Senator Weldon B. Heyburn, Senator William E. Borah, Goveruor James H.
Hawley, and Judge Frank S. Dietrich. They, in my opinion, a half century ago and
more were the tops in the legal profession in Idaho. I could name more, but I did
not know any of them as well as I had the opportunity of knowing those four men.
_Eﬂcdy fifty years ago tonight the State of Idaho was reprosented in the Senate of
the United States in the finest manner that it has ever been represented by two
ontstanding lawyers who had made great reputations in our state—Weldon B.
Heyburn had made his reputation as a mining lawyer in the Coeur d’Alenes; Sen-
dter William E. Borah had made his reputation in Boise, particularly in the famous
mh““e'HConod—Moyer trial—the first trial, All four of these men were lawyers
of great ability. James H. Hawley had participated with William E. Borah in the
lﬂll L mentioned fifty years ago this fall. e was the head counsel for the prose-
cution in 'the Steve Adams case, a side issue of the Western Federation of Miners
m‘ﬂl‘c}' CO“‘P‘:\H.)’ hired Harry Orchard to assassinate Governor Steunenberg,

1en had the privilege, because that case had been transferred from Shoshone

where the murder was committed to Kootenai County on a change of venue,
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to have a minor roll with the prosecution staff aided by James II. Hawley—mainly
I let them use my offices in the court house and helped choose the jury, but I saw
them in action. Isaw James H, Hawley in action in the court room, and I was with
him there with his prosecutors in my offices the rest of the time, and I learned a
lot ahout them. Yes, some way or another, I never had such an opportunity to
know a man. And I met Senator Heyburn after he was elected senator because he
was in the senate more than fifty-two years ago. Let's see, 1903 he was elccted to
the office hy the legislature. Senator William E. Borah, rau for United States
Senator in the general election in 1906 and I became personally acquainted with
him after he also was elected by the legislaturc in 1907, and those men accorm-
plished exactly what I said they did—adding prestige and luster to the offices
they held.

Judge Frank S. Dietrich became district judge shortly thereafter, Already with
a fine reputation as a scholarly lawyer and then circuit judge of the Clrcuit
Court of Appeals, and if things had been a little different and Idaho had been a
larger state, he would have been, I believe, or, should have been, on the Supreme
Court of the United States. My tribute is to those men and to many of their
associates who added so much fame and luster to the legal profession in the State
of Idaho about half a century ago. Thank you. {applause)

MR. LARSEN: It is with great people we meet the humility we had dis-
played to us. With all of cur misgivings in uot having awarded certificates of
merit to Senator Heyburn, Senator Borah, Governor Hawley, and Judge Dietrich,
we now have with us one of these men who have given, as he says, prestige and
tuster to the Idaho Bar, Mr. Potts.

July 13, 1957

MR. SULLIVAN: I will ask Mr. Sam Kaufman of Boise to introduce our next
speaker,

MR. KAUFMAN: Thank you Willis. I think the Cormmissioners of the Bar
have in the past afforded us the opportunity and privilege of hearing from some
of the finest legal minds and talent in the country. In bringing our guest speaker
to us this morning they have certainly carried on that tradition, Let me say
briefly about our speakers subject, which is the Medical-Legal Aspects of
Preparing and Trying Neck Injury Cases — whiplash injuries as we call them,
should be of extreme importance and interest to all of us engaged in the practice
of trying personal injury cases. I think it was just a few years ago, that a paper
on whiplash injuries was presented to the American Medical Association b¥
several doctors who had made a study of it, and up until that time, in this part of
the country at least, the doctors themselves were not too well acquainted with this
type of injury and weren't of too much help to us in trying the cases. Beca
of the nature of the injury itself, many times there were hairline fractures, very
difficult to see, many of the doctors did not even recognize them for what they
were. Our speaker this morning is eminently qualified to discuss the matter wih
us, and I think we can all learn a great deal. Lou, of couse, is an expert in 1l
feld of personal injury lLtigation and many articles connected with perso '
injuries bear his name. He is a former vice president of the National Associa
of Claimants Compensation Attorneys and is presently a member of the Boar
Governors, Ninth Circuit, of that organization. He is a fellow in the Internatiom
Academy of Trial Lawyers and has on occasion in the past been one of th

WL with g m
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speakers at the Law Science Institute with regard to the medical-legal aspeccts of
personal injuries. You know, I was reading Coronet magazine lthe ot}.'le.r day and
came upon a Httle story relating to the famous atomic scientist Neil Bohrs. It
seems a friend of his visited Mr, Bohrs and ‘lze noticed the man had a horseshoe
hanging over the door, and the friend said, “Mr. Bohrs, certau}ly a man of your
education, a scientist, you don’t helieve in superstition, you don't believe in horse-
shoes, do you?” Mr. Bohrs, said “No, not at all, but I understand that th(hey are
lucky whether you believe in them or not. .I am sure that Lou Ashe is not
superstitious and that in trying his cases he relies mainly upon the facts and law
and his preparation and eloquence, but I am told that a few years ago he and Mel
Belli, his former partner and associate, were trying a case, and they were out
preparing to go back to court to present their final arguments when they were
visited by a colored minister, an elderly gentleman wearing a straw hat and he had
a big white cross on his vestments, and he came in seeking alms. Lour not being
superstitious, nevertheless seized upon this omen with great glee and smcerlely 50,
1 understand, and they went back to court with a light heart, full of confidence,
and that visitation was worth a verdict of $250,000. I am also teld that Lou has
locked for that colored minister many times in the past. Without further ado, it
is my great pleasure and privilege to prescnt to you this morning Lou Ashe of San
Francisce. (applause)

I INTRODUCTORY COMMENT

MR. ASHE: Thank you very much. Mr. President Sullivan, Mr. Secretary,
Ladies and Gentlemen, my colleagues of the bar, and, where is he, and fellow
musicians. I am not much at these morning performances. It is a little early for
me, and I am rather pleased we have a small and, I trust, select group this
morning. If you are so inclined, sit in front if you want to. Please relax. I under-
stand T am scheduled for a two hour period. Quite frankly Y am still somewhat
at a loss to understand why your eommittee and Mr. Ennis saw fit to invite me
here at all. I have conjectured the invitation may have been inspired by one of
the most masterful of my written treaties on the law published in the Alaska Law
Journal, Volume I, for June, 1906, entitled “The Doctrine of Res Ipsa Loquitur
and the Eskimo Problem.” This is also subtitled Medical-Legal Aspects of Blubber
Fat, Cause and Effect, Conclusion and Consideration of Sequelae, ie., Pot Bellyl
i laughter )

You know, when T join a group of you, each an expert in his own field, I feel
like o dog suddenly surrounded by four trees—I dom’s think I have got a leg to
stand on. (laughter)

These other fellows will be sorry they didn’t come, beeause I am going to give
4 Ialf an hour of gags first. I was saving one in particular, but with so many

Suimen in the nudience I don’t know whether it would be tactful. I will save it and
W how this session warms up.

T want to tell you at the outset T never met so many nice people in my life,

and I mean this) The sight of a district judge up there on the bandstand blowing

* Bt sazophone—the talent I saw last night—and Mirs. Coxs’ talent the night before—
Bl 4 very warm and wonderful thing, and I want to add this: -

It seems to me, an outsider as it were, that a great state such as this, blessed

: ; inerals, its mines, its lumber and other natural resources plus a
intelligent, well-trained and obvicusly amiable Bar—ought to give serious
B to the adequacy of Judges™ salaries in this jurisdiction.
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“The iy R ;
‘ i progress of science and techoneclogy in our tHme which has
d this partict
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endowed mankind with virtually unlimited physical power has brought with it a I
gigantic responsibility. While we are performing miracles of engineering and
scientific achievement, we are at once setting the scene for the production of
catastrophe. We have now reached the point where the machine has dwarfed
man, for the characteristics of the individual the human machine have not changed
in the memory of man and will not change for countless generations to come, while
the man made engine is capable of every increasing power, scope, and speed of
operation. And we must consider man’s capabilities as a constant in contrast to the
unending progression of the machine.”

Although hundreds of mechanical products carrying a claim to safety appear
each year on the market, most of them are short lived due to the lack of performance
under use conditions. For example, the use of seat belts, which ostensibily would he
more effective to reduce injury following impact. Although I shall have more to
tell you about this later, sufficient for the moment to tell you that creditable re.
search by snalysts of integrity in Mr. White’s great research bureau have cast
serious doubt upon its efficacy and merit. Of course, seat belts did succeed in
stirring up interest with a potential existing market of sixty million people at $10.00
each.

The hureau reports the safety belts now availahle are not even insured hy law
to meet certain minimum requirements and these are an illusional protection, “Thig
position is rendered even more tragic when it is remembered that the dead or
injured motorist hought this restraining device for the express purpose of protecting
himself from just such a fate.” A week ago I wilnessed high speed motion pictures
which showed that the typical seat belt which was being investigated in a fron
end crash under thirteen miles an hour permitted the head to act like the busines
end of a sledge hammer as it went through the windshield.

One of my distinguished friends—a learned internist of Los Angeles—has
ported to me two recent cases where that very belt intended to provide safety has
resulted in impressive insult to the abdominal area by virture of the extemnd
pressures applied as a concomitant to the rapid deceleration.

Now, accompanying the so-called “whiplash” injury, there has been a marke
high incidence of injury to the low back and the head, and no blow to the
is taken with impunity. Unconsciousness, for any length of time, most often re
in irreparahle brain damage. While injuries to other parts of the body, inelu
the neck, may be crippling and disabling, the greater part of these may be
cumvented by modern medicine. However, damage to the brain itself capnot b
repaired.

I “WHIPLASH” — WHAT 1§ IT?

A young pentleman came up to me a few moments before this session &
said, “T have a report from a doctor in which he says, “this lady sustained a S
whiplash mjury,’” And I said to him, “I don’t know what severe whif
injury is.” This points up the problem of defining the subject matter. H
are, men who deal solely in semantics every day of our lives; every ComImunic
we have between the judge, the jury and ourselves is based upon our ahi
speak certain simple words which carry a simple message to the triers of the
and yet we have taken this phrase “whiplash injury” and virtually kicked it
the ground. What is it we are talking about? What has been done here B¥ &
the medical and legal profession is to attempt to describe a medical diagnosis
thetaric. Now, please hear this!
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The term “whiplash” does not describe any medical ill or pathology. It is not a
medical term. It is not a scientific term. It is a term of convenience which has
been used and abused by doctors and lawyers to describe a condition. In some
areas the constant use of this term “whiplash injury,” both by the medical man
and the lawyer, has caused jurors to become very skeptical. They raise quizzical
eye-hrows at its mere mention, with inequitable results to the injured plaintiff, his
counsel, and the treating physician,

And this is rather regrettable, the so-called neck syndrome is relatively recent
and medicine is still grappling and groping its way with the multiple and comple):
symptoms produced by this type of injury. Much, or all, may depend upon the
competency and even the tolerance of the initial medical observer {sometimes
a general practitioner) and too often those who suffer from injuries to the cervical
spinc and its adjacent structures, ligaments, muscles, cte., are passed off with a
few rounds with the therapy lamp, a little stretching, and a sedative, and, when
the neck symptoms persist, the client is dispatched with the vague diagnasis of
“neck sprain” and, if you will pardon the expression, “functional overlay.”

You must ask yourselves at the outset, Gentlemen, what is it? Just as the
phrase “post concussion syndrome” or “post concussion residual” is meaningless
without some hasic definition of what has been injured and to what extent, so if
there is organic insult anywhere in the neck, why not describe it in medical terms
and not rheterically, So when the report comes through, don't accept the bland
statement of the medical observer that “this lady has had a whiplash injury.” It’s
meaningless, What is it that happened to her crevical spine or his cervical spine?

Is it, ONE: a fracture of the bodies of the vertebrae and their hony processes
that is, interruptions in the continuity and shape of the vertebral hody? TWOQ: Is,
it traumatic arthritis, or injury to the cartilaginous surface of the joints resulting
in loss of the incongruity of the joint surfaces? THREE: Subluxation and dis-
location, mild or severe ligamentous sprain leading to changes of position with
rull.ﬁun to the vertebrae on one another with movement? FOUR: Is it a herniated
o mlru\:-urtebral disc? FIVE: Is it an injury to ihe spinal cord and its contiguous
nerve, is it paralysis, is it a change in vegetative fuuctions or sensations? SIX: Is
It tearing of muscle or its covering, the fascia? SEVEN: Is it a vascular in-jury
wlﬂl_hm'norrlmgc, scarring and the other sequelae? EIGHT: Has there been injory
o skin and fat? Is it a combination of a nuinber of these things? NINE: Is it an

Shgravation of a pre-existi iti i i i
y? pre-existing condition, of the degenerative disease, or congenital

¥ .
“*?W‘!-‘.h &ﬂc;'l onclni lthcse things describes a pathology of the neck but not
Hlﬂnl_ - My point is, Gentlemen, get rid of the expression. “Whiplash” does

lore ul.-\]l. dCS' Clibe the JneChaﬂiCS f inj W W
Of the n uryl Iﬂ Oth i
I'“ hjl'.ﬂ} come cl‘)t) I‘_? ] cr Ords, hO dld

T ha ; . .
\-ac (:akcn the liberty, in my discussions with your committee to offer them
A Iﬁynfhltd I have on an article entitled “Medical-Legal Aspects of Cervical
g e tr; nl ¢ they will .reproduce it with all of its diagrams, charts, ct cetcra.
it e, g;ﬁley you a glf]t of this and T hope it serves you somewhat. I will
ey 1o i in i . . 1
e my talk this morning, but you will find most of the basic

All of us seem to know re

where we have X

. asonably well how to handle the case where we have
*M-Hmm of these thing

tay evidence of dislocation or subluxation. We might
s as we go along, (Incidentally, as a matter of court-
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room procedure, no exhibit was ever worth its use at all if it couldn’t be seen by
those you want to impress, So, this moming we have a little spot light. The exhibit
I have before me at the moment is one of those simple things which carries a
message. (See figure 36) It has simple line drawings. It is not involved.

The Exhibit (see Figure 36) I have before me at the moment is one of those
simple line drawings which carries a message. It is oot involved,

First, the vertebrae are shown in their normal position of rest. Next, in exten-
sion and in flexion.

At Marking “D”—these vertebrae are demonstrated following trauma with
pathological conditions imposed. We see a hyperextension, (the head thrown
backwards) with a fracture of the spinous process.

At Marking “E,” we demonstrate a flexion (the neck in a downward position)
fracture where muscle and tendon have excecded their downward command.

Marking “F” exhibits a complete separation of the disc following hyperextension
of the neck, and marking “G” demonstrates a compression fracture with disc injury
following a severe flexion of the neck.

I commend for your thinking this type of exhibit in the courtroom in order to
describe the anatomy of the precious thing I shall talk about in a moment, so that
the jury may begin to understand what goes on in this neck.

FIGURE 81—And in another simple line drawing we have shown the basic
muscle groups in position with simple lines. These, of course, are the anterfor
muscle groups shown by simple lines, the anterior and the sternocleidomastoid, or
center group of muscles shown with a line in this fashion. We show it first with
the head and neck at rest, and held in place by the normal functioning of these
various muscle groups; we now show the head thrown back beyond the range o
normal extension, the insult having been applied to it. Then we show it when rapid
acceleration occurs, which is precisely the mechanics of the whiplash, and show
why the cervical syndrome may set itself up in various forms. So much of that
for the moment.

IV THE “VAGUE” CASES

How about the vague cases—the ones where there is nothing left but the sub
jective complaints. Let me say a word about subjective complaints, Defendank
invariably attack the basic honesty of these as a hasis for diagnosis. Notoriousl
they look on the subjective symptom as a conspiratorial tool. The plaintiff’s counse
must stress that it is impossible for any doctor to treat any one without heam
what his complaints are. Questioning any doctor will disclose that it is often
upou the basis of the subjective symptoms that disease can he said to be pres
they being, quite frequently, even more important than the objective signs. Wilk
out the patient’s history, or the patient’s description of subjective complaints, (
profession of medicine would have to close its doors,

Can you imagine a man walking into the doctor’s office—He sits down, .
the doctor sits comfortably behind his desk, and says, “Well Mr. Jones?”
‘Mr. Jones doesn’t open his mouth, He just sits there. Diagnosis? treatment?
is wrong with this man? And Jones says, “Guess!” It is the old story abo
man who walked into the dentist. He wouldnt talk. He wouldnt tell the
which tooth hurt, and the dentist pulled out every tooth in his mouth. He W
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The muscle groups are shown as elastic The head and neck at rest and held In
bands. The one in front represents the place by the normal functioning of the
muscles of Mexion; the center band is various muscle groups

the sternomastoid; the band to the rear

represents the extension group.

/ 5 E ;; GEM
C D
The head thrown back beyond the, When rapid deceleration occurs, the
range of normal extension. ie. it is taut flexion muscles pull the head for-
hyperextended. The groups to the rear ward into forced flexion.
are now relaxed. The groups in front

are siretched to their maximum and aré
exceeding their command.

Fig. 51—Actlon of Muscle Groupa

a stubborn man. Think of itl How do you gentlemen, relate what is wrong with

you?

The patient’s subjective complaints may be his only means of communication
with the doctor who is about to undertake his treatment.

vV THE NECK — A MASTERFUL PIECE OF ENGINEERING

Now, how can we bring to the juror, who in most cases sits there wanting to
do equal justiee, a picture of this beautiful piece of anatomy? Think of the neck
now, if you will, for a moment. Here is an ingenicusly constructed conduit. A
sound knowledge of the basic characteristic of the head and neck region is essential
in order to develop an understanding of the diseases and the injuries to which
the neck is so particularly vulnerable, Why? This knowledge shared with intimate
enthusiasm between the testifying doctors and the lawyer can have the direct
elfect of making every single juror, or impressing the fact upon every single juror,
of an appreciation that this is no isolated neck under discussion belonging only to
the plaintiff—but it is their necks. That they are heirs to the very same anatomical
piece of engineering art—and that their necks are just as vulrerable and but for the
grace of Cod there they sit on the witness stand. The question then is one of
identifying the plaintff with the juror. Living, as we do, with all parts of our body
moving about, with a built-in lubrication system at each joint; having the wondrous
Hexibility with which we are endowed; we really don’t give much thought to any-
thing more than an occasional cold, or excluding the members of this audience, an
occusional hang-over. How that body functions normally and how it is brought to
disfunction and disease by trauma is the responsibility of both the doctor and the
Yuwyer, No enlightened trial counsel would dream of failing to press into the record
every phase and cvery facet of the liability elements. How about the medical
facts? And why the reluctance of counsel or the courts if you will, to permit every
legltimate demonstration of how and why that body functions as it does?

50, Ladies and Centlemen of the Jury, let’s both take another look at our necksl
Let's Lotk see and understand why this structure can be seriously damaged by
e slight impact and at low speeds!

__].?#': appreciate that this remarkable structnre is a conduit of rather small
enee above which is supported the head, weighing from seven to ten
Now, the head is supported by this remarkably flexible six inch neck and

ek originates from an only partially movable thoracic or chest spine. So it
el object of partially fixed, almost immovable, object below. It has seven
_ pounds above, and it has other things. It is important, therefore, to realize
i .nipt‘mde of the acting forces developed because of the leverage of the neck.
ABE af 3! Te can flox. It can extend. It can rotate and it can bend Iaterally in
HEection. Isn't it o beautiful piece of work? It is a conduit which serves

‘ communication between the Lead, the brain, and the body. It is a
U Dassigewny for every important emanabion from tho head to the body.
VR cable in miniature full of important wires which carry the mes-
lhld-_fmm cvery part of the body, Through it passes the oxygen and the

°p the brain alive, without which it dies and cannot be regenerated.
of precious interrelationships between the brain and the body. The vital
= ;‘uu_-':; ]?lnotl vessc.ls, and the spinal cord and its vital nervous system
Y it. It contains the bones and the movable joints which, supported

ents and muscles, permit this flexibility. It is designed and
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gineered for efficient function. And any alteration in these joint mechanics spells
en
trouble,

In this priceless conduit we see for the first time the qemsrg.en::lf osf ;til:l sgé?g!
peripheral nervous systemn or nerve roots; here demonsh.alteb 1; ensﬂ nal, o a,
i dises which we will not discuss; and what will be emonstra : ;

iy VallOut; ergence of the spinal nerve roots. From the cervical spinal cor
mome;:.:_ T Eigle seven cervical vertebrae, the eight cervical merve roots emerge
i thOtLllg ]foramina {foramina, of course, a bony canal espema]ly- consltructed for
ﬂﬁfougur olsi). This canal is one of those beautiful pieccs of engineering tct)o. If |
tols ﬁavlz not seen the neck open or seen it p'ost mortem, 1_t 15E ar}r:azmrgveomsste
fhe delicacy with which this foramina, the opening for the exit o }tl e n::h > :
is constructed and that the fit is down to that thousandths of an inc soh nitorrhue?
inally get a fraumatization to that particular area or any scarring or he G ttf .

}’011 ‘fmtah ); i.rea you can begin to appreciate why, when that ]{ttle hqle, that K e;
lcift 1-sltarl&sa to cl(;se down, starts to lose its inner diameter: tbat immediately we arg
faced with a problem of pressnre to the precious nerve exit.

Without geting too technical, sufficient for now that we ;ax;] d«jrn?::b;at; 013 ;
roper case that these nerve roots form into nerve trun'ks, which are rg o
pf . assing into the arms, supplying sensory fecling, and giving mner ion
h ?}?rvxils;sgles we use. Here too, the so-called autonomic nervous syster}\l\ (whm}‘!
z?)nsi:ts of the sympathetic and parasympathetic nerve centerts, %riﬁgslﬂna;a:;i;
centers and distribution in this cervical area. Cne segmen ?b et
ervous system is located at the level of the sixth cervical \ti}e; etra B ti’e 8
?upp].ies the fibers which pass to the eves, the ears, the Ouso:y,st:m e
Abnormalities or irritations involving the syn}pathetlc c?er'.rﬂhln of o T
dizziness, blurred vision, throat dryness and stiffness and swelling 1

Why do we talk about this? You all know. So ftha}: we may h‘:i\;:esa ne
jati i in complaining of what you somel
appreciation of the client who comes in ain a ; oy
af-)e}:J a scries of bizarre complaints. Too eas; it 151]&31 sa})’r;atocljxt; iozn:]reqlix E
i i i le of days. Put a little all wi
You will be all right in a coup at o
» it i h a thing, and it is up to us as lawyers, ;
ell” Too easy it is to do suc _ el
:xplanations of the symptomns stated to us by 011;*lc Chi?ltst'h;‘g;;lf::tsiotn"?‘whi' .
isfi hat you pass us off wi ;
doctor? We are not satisficd ¢ . i
injury,” hat happened to this man or this an’s
injury.,” We want to know w ; : icering Mo
i ny client is not maling . My I
caused these symptons. I believe n . _ rne. ME
{ i istributi f the spinal peripheral nerves
lightest idea of the distxibution o . : . !
;}:d 5 lgt my client has certain comnplaints relative to Emgelrs, Eo czrtcf’nlalx:
the aims. Tell me, doctor, why does this hapl?etn? And having 'togr;wn i
doctor why it happens, you must he in a position tlhen to get ]b Bl
simple terms so that Mr. Juror Brown sitting there in that juryﬂjoim]ated
invélved Again, as [ suggest to you, we are not talking about be_ i
plaintiff on the witness stand, we are talking about a human being
same neck as each one of you in this audience.

i i rts. |
Radiating Pain — Radicuditfs—terms you rc‘:ad fo your mfedchln}lu:e):‘)&mﬂ
pain originating in one area because of in]uﬁ'y ?orT;:rlti;lozs g tl;ings:w
inj i duced by what? Two typ
another uminjured area. It is pro uc . :
muscle tightness which causes occipital or frontal headaches

ok B 11 you he b
How often does your client, in describing his sympton;ls, t(_lleyzlll) -
ache ‘whiclh seems to begin in the back of the neck and com

Wsttern. There are some which do not; and it wil
“of these peripheral norves fr
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into the front of his head, and he sometimes describ
cves. Accompanying that he somnetimes talks abou
scems to recede from him—he cannot seem to cone

NEWSPADPET Or news print or something in the distance. The neck with its multitude
of supporting muscles, which I indicated to you in simple line drawings earlier,
can exhibit radiation of this pain into several areas. Most common as I suggested,

was the occipital and Frontal area of the head, and less common in radiation to the
upper back, shoulder blade, armns, and upper chest.

es that pain as going behingd his
t blurring of vision. The thing
entrate on 2 particular piece of

Then we have a different

type of irritation. This is nerve root irtitation of
mechanical origin. This has bee

u described as the Cervical Syndrome. This parrow
bony canal I discussed with vou, and its size, can be encroached upon, as sug

and will most likely produce nerve compression and hritation. Since the important
walls of this canal consist of the artioular facets and the vertebral bodies, any dis-

placement of the joints themselves and the growth of bony spurs or hemorthage or
edema will cause irritative nerve root symptoms to develop.

Now, we can distinguish ope of these britations from the other. In the
pamphlet which I have left for you there has been included the work of my good

friend and colleague, Dr. Hugh Garol, one of the outstanding neurologists in my
arca of the country. (EXHIBITS 32, 33)

gested,

is will be the posterior view of the same

_ g pain or radiculitis of the type brought abgut
through the comprossion of the nerve as it leaves the spinal canal and makes its

exil, the neurologists have developed a definite pattern bascd upon their anatomical
__hﬂ:fas and post mortem studics upon cadavers, Mogt always it will follow this

1 be noticed here that each one
om ome to eight has a definite effect upon a defimite
A of the body. And that Is why we as lawyers should know that it is quite
ln to hurt the neek and to have a client come in complaining about various
fulties being encountered in ability to grip, about the tingling feeling of certain
ﬁh'.ﬁhgers, in numbness of certain of his fingers, and in a particular pattern,
i wish you would come up later and logk at these. You will find that each
. af these nerves finds jtg expression at a particular point.

: whln you have this nerve root irritation, it will inost

there are a few mdividuals who
ture, don’t he too quick to cond
knows anything about the distri
S and i gyl o client comes in and
% dreas, why not acquaint yourself wit
I vour doetoy’y help exhibit some
M whence emanate the spinal nerves
SUW Your laws in this state. We

ot diagranyatie demonstration,
W Ladies ang Gentlemen,
ate

probably follow a pattern,
are idiosyncratie, and if they show 2
emn them. No client who comes into
bution of the spinal peripheral nervous
complains to you about pains in the
h the physiology so that some day you
simple drawing to demonstrate to the
and their affect upon the human body,
have no difficulty in bringing to court

these s
om their yarigyg o}

amc nerves which T have heen discussing,

: arts of the cervical spine (and, of course,
Wt the Norge's tail) — these same nerves, when certain pressures
4 upon them, can be subjecte
] hbwuted.

d to various injuries. They can stretch or
cause is very simple, It is

shoulders, and the Symptoms,
S5, and reflex changes in the s

Now, the
U head toward the
& musele weyk,

art suppled by the
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DA particulnr nerve. There are two types of these. There are types with no interrup-
tion to the nerve pathways save for the reaction of the body to the injury, namely,
that the body develops swelling and fluid and accumulation above the nerve,
causing interruption of nerve impulses. This passes, thank God. But you can have
an actual interruption of the continuity of nerve fibers by a tearing injury, much as
if there were an actual cutting of the nerve. Recovery, even partial recovery, takes
at least a year or year and a half, according to the best medical knowledge on the
snbject, and complete recovery of the torn or lacerated nerve really never happens.

PREPARING NECK INJURY CASES

The objective signs: ONE, nerve paralysis, and these can be checked and
should he periodically by the EMG, the electromyogram, which registers the electric
currents generated in muscle. When the nerve supply to the muscle is partially or
completely lost, the electromyogram changes are demonstrable. In my pamphlet
there is & whole paragraph dedicated to the discussion of electromyography, which
I leave at this point for your interest on some other occasion,

Now, we begin to have a concept of this wonderful piece of human anatomy—
this only means that the boedy has of bringing the brain impulses to the rest of the
body and making that body operate. Tell Mx, Juror how important those structures
are. And what is more, we can see a fracture in an X-ray. But I have seen post
mortem necks, my [riends, which were never diagnosed as fractured and in which
there were fractures that were never seen by an X-ray. Now, those who are
interested in the radiological field are working hard to develop new X-rays
techniques which will bring to the viewer the presence of fractures often denicd by
same on the theory what they can’t see “ain’t” there. And, remember, there are all
wrts of anatomical structures within that neck, as I have already pointed out,
ij!nh can be hurt and which are impervious to X-ray. The injury to muscle is
it readily seen. The injury to ligament is not seen, Injury to other soft tissue
8 not seen. The embarrassment of the blood supply, for example, and the potential
wnjury to the ascending vertebral artery, one of the mzin arteries carrving blood
hﬂ\ﬂ base of the skull is not demonstrated.

| ,;i-ﬂmv, all these things may be trawmatized. When we get to the mechanics of
e lujury, the jury can be made to realize this fact through one form of testimony
r, for example, through the testimony of a physicist as to the amount of
Leing applied to this delicate picce of engineering during a rear end crash,
bundreds of pounds of pressure is explained to the jury, they can begin to
stund why this thing like a sensitive, delicate watch can he upset, and there
¢ medical men in the world today who more and more are beginning to
dale that stresses applied to the body of any fashion must necessarily bring
Wi, because fundanentally for every action there is reaction.

1 B0Ing to pass up for the moment the question of cervical discs. Unguestion-
0 hus been much talk about thewn, but the possibility and probability in a
of an excursion of this material into the spinal canal with the sequelae
1 You are 50 well acquainted will have to be discussed sometime in the
And recall this, that because of the mechanics of the injury itself, this

hﬂk of the head and the neck—you have got two structures involved.
- pass lightly by the suggestion that almost invariably along with your
witisies whore you have had any period of unconsciousness, and by that
NG [rom a minute up, that the gquestion and investigation as to
: to the head and its contents rust ever be present in your minds

tunted, Recalling this backward-forward motion, these excursions of

it is

5 understandable that when the divection of the skull movement

v o r
a of the Spinal Nerves Peripherally—FPoste
d here theough she courtery of Hugh W. Garel, M.

jor View
Tig. $$—D jstributio

Reproduce
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es by virtue of rapid acceleraton OT deceleration that changes may
d brain function, the degree of which will depend upon the severity
that when your client somes to Jiscuss his condition with you

ix or seven weeks, he says, “wr. So-and-50, T don’t seem
to be hearing s0 well,” dor’t pass it off. If he comes to you and talks about blurring
effects in his vision, dom’t ignore it, because there is an intimate relationship
hetween the sequelag known to you axising from head injury and the sequelae

arising from 2 neck injury, and the two are very much interrelated. I will say this
e to it without my going into it now

abruptly chang
cause an altere
of the trauma. So
and sometimes after s

o

for the record, so that you may make referenc
at any great length, See:— Inner FEar Eyaluation of Head and Neck Injuries” by
Dr. Abrahara 1. Goldner, which will be pub}ished in the proceedings of the last
NACCA Conference, July, 1057, held at New York City. Dr. Goldner, a week ago,
made it clear that the sympathetic nervous system linked up as it is with problems
of hearing and the vestibular apparatus which give us our sense of balance cannot
be ruled out in this type of injuries or in injuries to the cervical spine. There is.
respectable opinion, Centlemen, and medical literature will bear it out, that these
injuries may reasonably result in the disturbances of hearing and sound. There m&jr::-
be disturbance in i f hearing in which the sensitive internal ear
and the connecting nerve of hearing, which is the auditory or eighth cranial nerve,
is involved. The type of deafness which sometimes results from the severe injury
to the cervical spine and head is 2 perceptive type of deafness, and medical 1itergi.;
ture and our medical brethern join in telling us that this is a deafness in whi
the prognosis is usually poor. Now, the eighth cranial nerve, of auditory nerve,
actually is TWoO nerves wrapped up in 2 bundle; one has to do with our sens [
hearing, and one has to do with our sense of balance, and how often those
suffer this type of neck injury will say to you, “1 got dizzy and 1 feel like 1a
going to fall down; I don’t seem tO be able to sustain myself in halance.”
laugh it off, Don't rule it out as 2 possible sequelae of the injury in questiod
because this beautifully complicated and wonderful piece of engineering is one
the most sensitive, vuhierable places in the whole human body, despite the [
that the good Lord, to protect owr wonderful spinal cord, g2V
big, srap muscles in back of the neck. You can well imagine if these h
muscles get hurt the amount of pounds of pressure being applied to the it
mechanism.

In regard to €ve injuries, for the record I will cite:

“Traumatic Neck, Head, Eye Syndrome, by Dr. Harvey . Billig, Jr., TP
from the Journal of Interpational College of Surgeons vol. XX, No. 5, Nov
1053, for your further consideration. Next “(pbthalmolic Aspeets of
Injuries (these are all new writings, by the way), by my
reprinted from the International Record of Medicine and Gener
vol. 169, No. 1, January, 1956, Dr. Middleton to
nervous systein is placed in double jeopardy every time
neck of this mechanical type because this sympathetic nerv

the cervical region twice, it ascends to the ciliospinal center
spinal cord, and again as it ascends to form the bracheal plexus, an any
tion, of this function of the sympathetic pathways to the head which cab
whiplash injuries to the cervical spine may produce the well known
drome. And the Horner's syndrome is strictly a matter of ophthamolos'}‘. o
to the eve. ¢

Centlemen, there will be a five or seven (ninute TeCESS; and We wilt
(recess)
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Coming to the second

P -Samiog o parft of our scssion, one mor

o e batta]ioic_h?fih ;o his troops, and he asked heisStl?;i’taci'f e EPghSh ooone

B e o )tf weéf}; called' to attention in their s llond['nalor o

B e i gentlemacon a] ess his battalion, He stoodpuen 'ld o o

e, e “ofﬁcers, ong walrus mustache, impeccabfe g f“f“t o hems

nouncement of great im c; e It i

il s ;:nrtz‘mce to make to you this mom'en, | have a

Officers, non-commisslim;ed }(r)ff)iile?s’ed ‘(P]Vife o e g ls;ngp‘wf;?tb ?gh; -
, and men, I thank you.” (le:u e

. ghter)

VI ARTHRITIS —
One of the thing;s th?t (?S:I;ISSIDERATIION IN CERVICAL INQUIRIES
of arthritis. I am i you gentlemen 50 i i .
they will take too r;alﬁ(t;htig;;ngbabom fractures and thiglgim;ttgn'es fs the question
e, but when you get into the FHeld ;;Sa?:fr?t?nt b:lacause
hritis and after

EHBCtS ﬂ]ele are md S ff

) any, many types 15fi¢ -e]:)t to say that med:ﬂ] 1

hlo“‘s ﬂbout them and deSC] 1‘!)65 1h€m ' i l t
.

There are those
of our medi

that arcthritic chan edical brethren who 2

; re i

i ond matgfrsa :;lelec't onI'y the degeneration of tioe (}]]edlcate(] to the idea

consequence, they are pr o~ this regard is of really no mel::lrinan }?Od-y Dy wear

impressive surgical finger epared to look at a new-bomn bab cal significance or
s at the tiny baby say “Good God ;hgrealt?d Dodmting their

? ies a dying man.”

No term in i
medical nom
enclature has been more misused or i
is more likely t
0

befog the medi
nedical-legal pi
: picture. Obvi e s
or eross-examination ' bviously it is impossi
effectively before arriving at appro;belre ({:zflpllltrsue either direct
inition. As the term

is usuall i
y heard in court, i
Bt ¢ urt, it represents a ;
: o the fact that i sort of medical doul < i
flummation of the cons;tjtmat:;3 medical dictionary df"ﬁﬂitionu:;lfﬂtziL lbh e st he
parts of a joint—the cartilage, the Syrn n.tlls means in-
> ovial membrane

b’ﬂ-ﬁ“ls a.n(l h pgelely ﬂ.l flulds 1[1 tllat sense, ar thfl 15 15 a e Wi efinite
4 IS the s 1
<3 3 & L S d.\s ase h d f
.-

ploms and with i
il disﬂbﬂit:;’v:‘royimsg“fc;ffe?cts. On the other hand, onc m
B, nor thermg, vet X-ray taken, sa,y of thﬂ}’]hﬂ\’e e
B e neck for a fracture, may reveal :ongiléig; ’ Oflthe
3 ns which
How does this become i
e acute in court? The plaintiff : i
i mzrdﬁzlplﬁ)irtid and in good health, sdfl?er?i?l e e e
e mnu{ms c;lry thfareaftcr indicates severe a‘CCI‘dental ey
e nec}é ‘a'ttenmg of the cervical curve OI:}G;LH e ok
x; o ok em;zry, and these disable him ,fromrhsi;]Ch opation
e takse, permlaueutly. His condition is d‘OCCUPﬂ“OH
B o S,h ‘ en. As in our earlier illustration, tl e
A W various bony changes, know g flef"endant
ur e margins of the vertebrae as illusg oy T o
sty \;v created at the margins of the v talted. e
. :]a bonce see the narrowing of the dfr e o
R belowy reference to the normal disc s SZ i et
e o?f at;‘ld here we have a narrowing%fcfhm t.hﬂt Sace,
han hlfing with so mu]ceﬁeoipgr?‘ dI e e 0 o mzr(i:; =
e L his degen i ond
B 2o painniicj)‘l‘:rcilytfusgd—actually Iusid E;at];gieprzseg i Sy S
. i o his neck or his back, He d s
B hile he was alive, he mi ht‘ h T
o s S ght have told you that he had
y symptoms to which he paid any
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hut at least philosophica]l
causitive factor,

69

if you please, medically, a direot

attention or for which he was ever treated in his life. Since these bony changes,
it is argned, could not possibly have formed between the time of the accident and
the taking of the X-ray, and since by definition the suffix “itis,” “arthritis,” means
inflammation, which can cause bony deposits, the defendant insists that the plain-
tiff has been a sufferer from arthritis for years and that the accident has little, if
anything, to do with his disability. Now plaintiff’s counsel must dispel the con-
fusion which stems from the “itis” part of this diagnosis, with its implication and
agsumption that plaintiff was already suffering from an inflammatory and presum-
ably a painful disease. It is counsel’s task to reduce the X-ray and its revelations
to their proper dimensions; to demonstrate that X-ray is not a criterion of whether
the plaintiff is or is not suffering from arthritis and to make clear the distinction
between a disease process and a normal, developmental, painless process of grow-
ing older, with its consequent changes.

y and logically, and,

act of livingP

Every ‘movement I have made up here
my neck; is in itself a type of trauma, and }t
which respond to that which the by : ‘ai
(!;h“i Ioc:fst,]]g:;e:gvte}lniegtoscl)f, ﬂe;: the body, twist the boé?a:ln 'i':gi:r{;flt tShti o o
e elfsfegrl_-tsorvn}ll'()f Stress, ar.]d, therefore, a form of treauma‘ Lut
wise disable us as individualg fronfl doj peapacilato me or you or O)th u.
B oot 1o oy mind most omg our every-day work, This was dram:;

il - ) ] ecently j
the plaintiff testified that although theyp::-j;n: doctor for

of my arms, m
. imposes s
ain dictates, My b

y legs, or my body or
ress upon certain structures

I want to talk with you briefly about the individual victim of trauma as applied
to bones and joints about whom you have often seen medical reports which read
somewhat like this:

“It is my opinion that this patient received strain to the cervical spine in the
site of pre-existing arthritic change which caused her a considerable amount of
neck pain and cervical headache.”

Or it may come in this fashion:

“The patient had a marked degenerative arthritis of the first phalangeal joint
in the right foot,” '

Or like this:

“There is some area of mild degenerative changes in the lumbar spine—the
joint space of the right hip is somewhat narrower than the left.”

A tll-::.:w often have I heard the question put somewhat
opposite side of the fence: “D
sit e o : octor, from
fm{gm clinical findings after examining Mr Brtz:c|
!tlhar the sypmtoms presented by him ,
ave come about in any event without the
y CAnd Tiow many times the
X MY experience Lo haye
S would have beeom
ey ‘:';::]me ll;lc predisposed individuy
i) m the body.,” What i
i at medical man ean with r i
. g : easonabl
.:-V g=r Wit)i] sr;;zoi:;:leupond? certain date such an individui]ln]fa(}—lr?il 0*131"-
e B me feal certainty have become sym ,tom o an
. it possible to ryle out tramug roct ommse oo
| nceded, at Jeagt g5 a precipati et westions 1
pating cause of the injury i question?

parenthetically that from

In this fashion to the doctor
ur observation of the K-rays
W, have you any opinion as
f lwhich he complained to you
aceident or traumg in questionp”

answer ig,

“In my opini ”
on
a doctor tell me . s

B
precisely WHEN in his ut I have yet

Now, let me share one little thought with you.

auma—in other

Although the law has by constant refinement arrived at a fairly clear p
ypolrophic or osteoarthritis

of the so-called “reasonable” or “reasonably prudent” man so often involved
tort litigation, it appears almost impossible to pin down a definition of the so-cal
normal man so that we may, where reliable medical opinion confirms the diag
of symptomatic arthritis, determine whether we face a case or condition sui &
or whether in a particular case the tortfeasor has selected a so-called idiosy
individual with degenerative changes already present in bone structure, joinis
and thus predisposed and needing but the slightest stimulus to let loose th
cumulated waters into a wave of arthritic complaints.

= o

d it me add |

g G here
W same of you, my  discussi ;
by : . 5510Nns t
d that ﬂhhm,éhoblen;s in developing the medical aspects ofw1 hyow, I
are learmed ])iou 1ave medical men in your community YOdUI o
, well-traj ; and j

Wotual deprily of ncuz‘;}led_ and experienced in various Specia_ltjelsn )a)ur
o obtain the ogists. Too often you apparently h o
© necessary medieal investigation ¥ have to go out

1 have pondered this matter for some time and I ask you to consider
WHO IS THE NORMAL MANP If we assume hypothetically a man 40 ¥
—a productive wage earuer who has, prior te the trauma in question, pu
vigorous work-day life without any significant eomplaints relative to an
condition and who has, with the good Lord’s permission, as it were,
most of the ordinary assaults upon his body with equanimity and in
is not such a man a normal man, a nermal 40-year-old wage carner Wi
40-year-old body, and a normal 40-year-old back and neck, and, there
sessed of a normal 40-year-old spine and joints?

develo
e P> 85 we have in other arts
by coul L (“:;:13% 1whlch ¥Your problems gng tlljlose 211; tt}}lle Coun'&y’
mid S nt_hm-l (:; ﬁ‘t(;ely and fully and where each of tIf;e medécal
°r something of jig knowled T haye
ge and technigues. | ha
. ve

e of vonr oy
R lcers about :
= fme {0 gegigt yon, eveloping such 4 program and I hope

If we now impose trauma upou such a hypothetical individual, 18 85
trauma the competent producing cause which turas an asymptomatie (88
toms) individual into a symptomatic individual, is not such an
bility exists, a compensable injury—not only upon the basis of aggravit
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of the aggravation of a preexisting cancer. If you have your pencils there, X will
now give you annotations to ALR which cover this subject quite fully: 135 ALR

516; 175 ALR 274; 136 ALR 967,
VIII. MECHANICS OF THE INJURY

We come now, Ladies and Gentlemen, to a discussion of the rear end crash.
It’s really a very simple thing, and maybe it will bore you if I discuss what happens
when one automobile hits another in the rear, but shall we take about ten minutes

on that? O.K.?

There have been a lot of studies done on this matter. For the record, I will
cite some of the material so you can consult it at your leisure. “Some Aspects
of Passenger Restraining Devices and Safety Research Problems,” Andrew J.
White, Motor Vehicle Research, Incorporated, April 11, 1957; next, “Behind the
Scenes in Scientific Car Testing,” same author. This was published aud is
available from the Motor Vehicle Research Project, and this pamphlet is nun-
bered 1687, “The Truth About American Cars,” and is also obtainable from the
Motor Vehicle Research, Incorporated, at Lee, New Hampshire, Andrew J. White,
Director; Motor Vehicle Research Report No. 1, I suggest to you that you do some
reading about the American automobile and what can happen to it with all the
fancy gadgets they put on it and yet with so little safety for the American driver.
Professors Mathewson & Severy, two highly intelligent rcsearch men at the
University of California, at Los Angeles, bave done a whole series of research
projects of their own and they came up with some intriguing things about a year
and a half ago. I have cited their work in the appendix to my published article.

Let us take a look at what happens in the rear-end crash.

Remember, please, gentlemen, that when 1 discuss time elements in connees
tion with the rear-end crash I am talking about milliseconds or thousandihs of a
second. When I use the term “G force,” I am talking about a formula of acecler-
ation of gravity, and a G force is an acceleration of gravity which equals _3_2!'
fect per seecond per second. For example, a force of two G5 will give an acceler:
ation of 64.4 feet per second per second; a force of 10 G's will result in an ae
eration of 322 feet per second per second, If one is in a vehicle which is
accelerated at a speed of 10 G’s, a mass of one pound will have an app
weight of 10 pounds. The forces effective upon the body will be the same 4
though the body weighed ten times that which its actual rest weight would bt
Mr. White reports that the restraining effect of safety belts which they ¢
mented with, some of which cost anywhere from $3 to $25, leaves muoch
desired; that in connection with those, he defied the American manufactu
any of them, to take the place of the anthropomentric dummy used in th
with this type of restraining device and strike a barrier at speeds of fifteen
an hour or less, He offered $5,000 in cash to anyone who would submit
to this experiment in person. Not one of them has taken up the bet!
this anthropomentric dummy, equipped with all sorts of electronic and ¢
impulses and devices, knee joints, almost a buman thing —the most ¥
dummy you ¢ver saw. We saw that belt just pull away like this—the

head going forward in this fashion,
The head went through the windshield and then dummy's body came &

slow motion, eased back in its seat; then the whole seat went back tows
rear end in this fashion, It was fantasticl And the Dummy’s Ingad whipy
in this fashion—then it came back—and the clond of dust was still se
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velocity of the impacting car to the staticnary car. The solution of this problem
would require a great deal of experimental knowledge of the springing of the
car involved, the resiliency of the bumpers, and other factors, including the cushion-
ing of the seat and the resiliency of the body of the victim involved. The greatest
amount of force is exerted at the moment of impact. Even if the brakes were
set—the impact is upon the springy portion of the body of the car—the springs
at the moment of the impact are lax and exert very little restoring force, so that
the initial aceelcration is very high even though the brakes may be set. The force
which causes the skidding is transmitted to the tires through the springs. The
initial acceleration is the important peint. Forces come down rapidly inversely in
proportion to the time required te impart the acceleration to the body. Of course,
this follows much of Newton’s law. So much for a brief discussion of the mechanics
of the injury.

We will also note here for illustration and possible use before a jury another
one of those simple line drawings which illustrates what happens in a rear-end
crash of this type. Remember, this is the only “whiplash™ you ever talk ahout,
Now, we can discuss that in the question and answer period. Y have all sorts of
technical data here about the mechanrics of the injury. If you will take your pencils
a moment, I would like to give you all the references in A.L.K. 2d series to ths
problems in this type of injury. Now, all of these references are to A.L.R. 2d,

29 ALR. 2d - - 5
29 ALR. 2d - - 107
38 ALR. 2d - ~ 143
39 ALR. 2d - - 15
39 ALR. 2d - - 103

On questions relating to damages in these and other cases, see the compilation
at 16 AL.R. 2d, 3, (on excessiveness or inadequacy of damages.)

SOME CLOSING THOUGHTS

Now, 1 have some closing thoughts I would hke to share with you, and tl;-;
shall be quit of iy pleasant duty. I want to talk to you for a moment about sone-
thing which deals somewhat with the philosophy of the plaintiff's attorney. It
my thought that the attorney representing an injured client can’t always wait for &
complete, dedicated confirmation of a particular injury or its sequelae. Alt
he is often challenged by somne as attempting to “create” injuries, the obligil
on each of us persists, to present at the time of the trial all of the element
injuries compatible with the trauma sustained, There has been much tall_t_
the so-called impartial court appointed medical expert. Now, remembef.
the diagnosis of a particular body condition, diagnosis and the therapy, lie it
troversy. That there are no oracular methods of approach—no magical &
to eliminate the uncertainty of the science of medicine, and that the neazest
we can get in this world is an approximation to the truth. Thus our
brethren will often in their own respective profession differ widely as
elements of casuality, the importance and effect of a particalar trauma Lo
fic anatomical area, and the existence or non-existence of the re.'sidua?:i
quelae of the particular injury. I suggest to you that this is a nornml‘ anﬂ-
situation. I am not one who subscribes to the theory that a partisd
destroyer of truth and that only, as suggested by some, a court appolt
tial, medical expert, wearing an invisible judicial robe and usurping
function and bearing the badge of honor of the court itself can he ratlstiss
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should be presented to this ineeting here as a committee of the whole for such
action as they might desire. The first resolution is:

WHEREAS, There is a clear and distinct line of cleavage hetween the
practicing members of the Bar and the members of the Judiciary;

AND, WHEREAS, The Integrated Bar of the State of Idaho is by stahate
througl the Commissioners of the State Bar an administrative and executive

organization acting under and as an agency of the Supreme Court of the State
of Idaho;

AND, WHEREAS, Such line of demarcation is a fundamental concept of
an integrated bar;

NOW, THEREFORE, Be it resolved that the Integrated Bar Association
of the State of Idaho secure passage by the next Legislature of the State of
Idaho of an amendment to the Bar Association statutes providing that no

elective or appointive [ederal, state, or county officer shall be qualified to be
a commissioner of the Idaho State Bar Association.

I present it to you for what it is worth and for discussion you might like to have.
JUDGE GIVENS: I move its adoption,

From Floor: I second the motion,

MR. SULLIVAN: The motion has been made and seconded that the resolution
be adopted. Is there any discussion?

Trom Floor: Question.

MR. GUS ANDERSON: I would like to make some comment on the resolution
as it is now worded. The way it is now worded, it is something that would be
presented to the legislature. I think the less we have to do with the legislature
in dealing with our own internal affairs the better off we will be, and I fecl we
eould accomplish the same purpose for which this resclution is aimed by amending
the resolution by stating it is the sense of the Idaho Bar Association that no
elective or appointive federal, state, or county officer shall be a eommissioner
of the Jdahio Bar Association. I think we could put across the same idea without
going to the state legislature for help in the matter, This is my idea on it If
- Someone wants to move an amendment at this time, perhaps it can be done.

- MR, SULLIVAN: Mr. Anderson, do you move that the resolution be so
ainended?

MR, GUS ANDERSON: I move that the motion be so amended.
From Tloor: Sccond the amendment,

: .:Mli. SULLIVAN: It has been moved and seconded the resolution be amended.
S there any discussion on the amendment?

: JUDGE GIVENS: The amendment will be totally ineffective. The only way
W which it can be made operative is by amending the statute because under the

e each distvict selects its commissioners the way they want to. The amend-
would emasculate the idea. If that had been sufficient, there would have

. '! 10 neeessity for the original motion. If you are going to do it, do it. If not,
0 the whole thing,

MK SULLIVAN: Is there any further diseussion?




IDAHO STATE BAR PROCEEDINGS 87
£ BAR PROCEEDINGS

HO gTAT MR. SULLIVAN: In favor of the resolution 87 votes. Eleventh and Fourth—
86 DA 83 votes. Do you wish a recess?
X lution.
From Floor: Question. w s on the amendrtrfnta;;ngh;e;:’siot need From Floor: Eleventh and Fourth are in favor of the resolution.
) )
MR SULLIVAN= Thee;(;);?enttl__l dor’t believe d:ioernt oib’, that it be Ch?nggl‘i MR. SULLIVAN: Eleventh and Fourth are in favor of the resolution. Eighth
Those in favor of the ']?}rx['lls is the vote 02 e afinizgislaﬁ"e action ;&i ﬂl?‘l‘thés No's piatih Dor.
iations- en !
be by bar association ted, not 10 r.e,comm Aye; 0opposed b P ? From Floor: Are we voting the unit rule for our distriet?
Mr. Anderson SUgREstes Those in favor say wsion on the resolution
2Zntim'ent of the asiomitli?lost. {5 there any discu MR. SULLIVAN: Yes. !
. nencine’
have it The av . dod the resolu- From Floor: We have polled our delegation and after polling all those present,
From Floos: Question the resolution stself, T secod thing We have Eighth District casts its vote against.
on

tion, there 18 one

ission; . -
Trom Floot q and in the resolu codiciary on the COMINISSIO - MR. SULLIVAN: The Eighth District Bar—52 votes against the resolution.
ieve in the secon bers of the U ing dome to distur h here from Cl ? Cl
ton. 1 believe We now have two l‘ﬂt‘; ¢ them; 1 want nothing  hing in the {;rt enf[ ;ny onetwere trom Clearwater? Clearwater Bar. Do you want a recess?
. W ) oth O 4 s is somM 1 8 e will have a two-minute recess.
to consider 10 by in favor © ot that this 38 S is time,
I am wholly and Hrm?y 1w must accept the fa the commission &F - . .
esent situation- ¢ the membership & ¢ We are now in session.
their PI ; to change {his couwr
future. ¥ don }t‘ Wladntbe Lronght squarely betore e of those o1 the From Floor: Under the unit rule Clearwater Association votes in favor of
- 133 .
[ think that snou o't affect the tepure of ofnic e il . the resolution.
0 :

MR. BRESHEABS-. It ¢ that the legislature

ion 1§
ow hecause the resolution

AN: That is right.

MR. BOGART: Mr. Chairman, we would like to make a motion to reconsider
the amendment as passed. The reason for the reopening of the question is we
would like to insert the word “hereafter” in the resolution prior to the word
“elected,” (“hereafter elected”) so that it won't affect any of the members who are

now clected for a three-year tenm if it is passed by the legislature within the
next bwo years.

commission ™

MR. SULLILV -
Floor: That is still only two years
TFrom 10O

From Floor: Question.

MR SULLIVAN: The vote will

Shoshone County

he by associations

n—19 votes. (no response)

MR, SULLIVAN: I am sorry it is too late now to amend the motion; your
L amendment is out of order.
Bar AssOClauo

3 votes. (90 response ) MR. BOGART: Y am not making a motion to amend, I am making a motion

to reconsider. I would like to make a motion to reconsider the prior motion as

passed,

Clearwater Bar—6

tes.
Third District Bar—-171 vo es

o ¢

: Third District cas o
VY Ggiﬁ?\’EANirhgoutheastem jdaho Bar Ass
MB. S :

is gme.
asses at this
goutheastern P enth Distr

Hon.
171 votes in favor of the resolu
s =T MR, MURPHY: I rise to a point of order. Has the vote been announced on the |
tesolution?

jot—52 votes: - MR. SULLIVAN: The actual tabulation of votes was not. ‘

resolu'-‘ﬂi!"- MR, MURPHY:
is made,

pasSES- Sev

£ the I submit a motion is out of order untl that announcement
es in favor ©

Trom Floor: -
; theas
ULLIVAN. Sou ‘ t
- The Seventh District votes 52 vO
. ct Bar—52 votes.

MR, CIGRA
MR, SULLIY

- MR. BOGART: His point is well taken if the result hasn’t been announced. l

 MR. SULLIVAN: For your information, the total tabulation was 417 votes

M lwvor of the resolution, 52 votes opposed, 19 absent. Now would you like to
Mike that motionp

AN: Eighth Distd
The Eighth Distrie
. Nlnﬂ‘l D]StI).Ct B

a55€s.

¢ Bar Association P

Trom FloOr: otes.

MR. SULLIVAN ‘
Ninth votes in favor ©

inth 61 votes in |
eventh and Fourth

ar Associatioﬂ-'m- ¥

the resolution.

avor of the resolution:
ociadon—-83

.. BOGART: We would lke to make a motion to reconsider the prior

dtion as passed,
Trom Floor:

MR, SULLIVAN: N
MR. SULLIVAN: Bl

5 om Floor: I make a motion we table the moton to reconsider,
MR, SULLIVAN: Is there any second to the original motonP
- Floor: I second the mobon,

District Bar Ass

i $€s. T otes. ol
From Floor: 1:; Southeastetrd Bar Association (il
MR, SULLIVAR:

Southeastern 43

o xesclutio® MR- SULLIVAN: The motion hes been made and seconded that we reconsider
in favor of

s its entire vote
Trom Floor:
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the passage of the resolution. All those in favor signify b

No. The resolution has failed.

MR. ANDEP\SON: Wwe have another res
presented this mMOrning.

WHEREAS, The Committeo on Profession

Bar has rendered an opinion to the effect that it

of the canons of professional ethics for
istrator of executor of an estate, and
WHEREAS, It i the sense of the Idaho State Bar that it i frnpr
a District Judge to act in such capacity,
NOW, THEBEFOBE, be it resolved that
on Professional Eth i Idaho State Bar, and that any
acting in the capacity of executor

ot Judge of this state in acecepting O
trator of an estate or in 8n¥ other fiduciary capacity not in line

or adminis
with his duties a8 5 member of the Judiciary i guilty of an gmpropriety.
MR. BP\ESHEAP\S: 1 move the adoption of the resolution.

From Floor: Second the motion.

MR. SULLIVAN: The mo
Tution be adopted. Is there any
My, President and members of the Bar Association, this matter
has been before the Righth Judicial Par. [t was brought before the bar in &
manner wheré free discussion was given to the entire bar and discussed by
bar. We were informed at {hat time that before any action would be taken 0D
this interpretation of the judicial canon by the ethics comrnittee that the matter
would be placed pefore the judicial conference, and that it would mot be pla
before the judicial conferenct unless the action.
local bar did approve of the a were

then and there, apd it is mY understanding it has not
disupproval; therefore,

olution in the same category: It was

al Ethics of the Idaho State
is proper and not in viglation

a District Judge to act as an admin-

oper for

the opinion of the Committes

don has been made and seconded that the reso-

discussion?

MR, COX:
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3Ppointed us as
as executor of hi
you should consi of his estate, w
ider that befo , We COUld not act i
re wWe vote in that capacit
’ apacity. I think

MR. S LLI A ¥ you reatl ]
U VAN: A.n i y t
further dlSCuSSiOn‘ A.re
; ' | fOr the Jues io
3 13%;

MR. SULLIVA

N: Alli

The Aye’ in favor, signi .

y¢'s appear to have it, Emdr ﬂf;glr];iyﬁob; saying, Aye. Those opposed, N
is carried. ed, No

MR. ANDERSO
N: Th
ere has been called to the attention of th
o e Chairman

of the Resoluti
. ons Commi
lative Commi mittee two resoluti
ittee; the esolutions fro
i Y are as fOHOWS' m the Idaho Stat
N ate Bar Legis-

WHEREAS
, many i
resolutions for legislative action are ad d
adopted on the

convention floor
of the Idal
of thorough briefi aho State Bar
iefing and re r from year to .
search year witbout the b
’ enefit

AND, WHERE
: > AS: Asar
?hl}flngl the course of draftin em;lt many proposals contained 1
ot with existing statutes ogfo appropriate bills are disc in such resolutions
r for soroe other reason impracgve%eld to be in con-
cable or unfeasabl
sable,

NOW, THEREFORE, Be i

policy of the Ida , Be it resolved that it i ]
approved by the Iléﬁhit%tf Bar that when resoluéinieﬂig?’ declared to be the
on the purt of the Stat a;e Bar in convention for appr mh are adopted and
nittes. in the course ofe ar Legislative Committeepa?m;ate legislative action
praeticable or unfeasibl Pigpar{ng the appropriate le 'el f’und by such com-
Committee shall submi e, then in that event the Id ES ative bills, to be im-
it such findings to the Commisas\ioiefsta;i t}iar Legislative
: e 1daho State

Bar, who m ;
£, ay in their discrcti :
mission of such legislati cretion direct said i
gislation committee to withh
. old the sub-

I had some di
iscussion wi
its adoption. ith Mr. Doane on this, and 1 think it i
it is well taken. 1
. 1 move

l\‘in. SULLIVAI‘L It haS beell IllOVCd that the Ie. Olutloll be adopted. DO hear
1 SECOnd
S I

judicial conference for their jdeas oOF approval or t
think at this time the state bar is propexly treating this gubject by speaking publicly .
or on the record with reference t0 something that has never arisen and @ proble n From Floor: Second.
we understand will not arise, and 1 don't se€ why we chould imvolve ourselves MR, SULLIV
with the problern and 1 am—I was pleased the way the local bar association was B there any di AI"?? It has been moved
Since it asn’t i y discussion? and seconded the resolution be adopted
pled.

the conference.

parently entirely drop!

consulted pefore the M3
pefore the conference,
1 thexefore move this resolution be tabled.

From Floor: Second.

MR. SULLIVAN: 1t bas been
Al in favor say Aye; those opposed,

MR, COR: 1 will ask for roll call vote on that-
MR. SULLIVAN: All those in favor, please
3 Seventeen yotes. Those oppos

the hall voting
table is lost. Any further discnssion?

and seconded the res

moved
¢ appear to have it

No. The N

Are you in the D

stand.
e rise. The motios

ed, pleas

of th]f

make a few comments. The essenceé
if our

MR, BOGART: 1f 1 might
mean if any 0D€ of us would be appointed to @ judicial posty

olntion he m\ﬂl—‘i
- -

\ From Floor: Question

MR, SULI
the : LIVAN: All th
those o ; ose in fa
pposed, No. The resolution is Zz;ic;fdthe resolution, signify by saying A
. aylng Aye;

MR, ANDE
RSON: We have one more resolution

RESOLVED
e /TD that the Idsho § :
r at least - tate Leglslative .
13‘{): it tha(tm:utf;u-her session of the Idahxgdsvt;s?ry 091nmiﬁee be con-
icient funds and facilities are ; LE;g;Jslamre’ but only
available to the 1d
zho

te B'll'
ar, and n
e Goessar :
ind office supplies, y and appropriate office space, stenogr
ace, stenographic servi
ces,

r, Preside
mt, I move th 7
o e adopt th
om Floor: Second ption of the resolution.

- SULLIVAN
: It has been m
oved and second
ed the resolution
be adopted.
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Is there any discussion? All those in favor, say Aye; opposed, No. The motion is
carried.

MR. ANDERSON: These are all of the resolutions that the Resolutions Com-
mittee has. If there are any resolutions you would ke to submit from the floor—

MR. BRESHIEARS: Mr. Chairman, I have a resolution I would like to present,

MR. SULLIVAN: O.K., Mr, Breshears.

MR. BRESHEARS: After thinking about this matter for some time, I decided
that I would on my own responsibility prepare and submit to this group a resolu-
tion; and after I have read it, if ¥ may have a second, I will then give briefly my

ideas on it
BE IT RESOLVED that it is the sense of the Idaho State Bar that as a
result of many recent decisions of the United States Supreme Court our national
security bas been impaired and the constitution has been so interpreted as to
deny to the several states of our union the right to exercise their sovereign
power over internal affairs as intended by the founding fathers;

BE IT FURTHER RESOLVED that this asscciation protest against agree-
ments with foreign powers whicli barter away the legal rights of those who
serve our country in the military service upon the pretext that such agreemcnts
create a better relationship between this country and other nations.

Mr, Chairman, I move the adoption of this resolution,

TFrom Floor: Second.

MR. SULLIVAN: The motion has been made and seconded. Mr. Breshears.

MR. BRESHEARS: I am firmly convinced that the founding fathers when they
brought about the enactment and adoption of the Bill of Rights did not intend to
forge a shield behind which those who have for their purpose the destruction of
our form of government might hide. It seems to me that it is crystal clear to any
one familiar with the facts of life that communism is not merely an idenlogy or
purely a political beliel. It is a treasonable conspiracy to destroy our government,
and why courts should be so solitous of cattle of that kind I don’t know.

Further, it scems to me that courts are playing upon words wheu they say
in substance that the teaching and fomenting of docirines that will destroy our
govermment are not in violation of the law merely because the people who advecate
those things do not carry a bomb or a rifle in their hands. It further occurs to me

if I read my history correctly, that the men who wrote the Constitution of tﬁ:
United States at Philadelphia and those who brought about its ratification wer2

most fearful that our central government would finally take over the soverdiin

power of the states. And if they could live to read the decisions of our Suprem®

Court that have been recently announced, I am sure that they would feel tﬁ"’
fears have been realized.

I appreciate the fact that this resolution is controversial, but we are lwyefc
we should be deeply interested in this subject. And 1 aw mindful of the {m;t_ i
the immortal Linceln publicly denounced the famous Dred Scott deeision antt S8
many times that he would take every legal means in his power to bring boit =
reversal of that decision; and I feel that this body should discuss and adopt 1%
resolution,

Mr. President.

From Floor:
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3 as enumerated by Judge
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we speak, then perhaps we can talk intelligently on this matter. I feel that this is
premature unless every man here has read those decisions.

MR. COX: Mr.
MR. BRESHEARS: Yes.

Breshears, would you answer a questionf

MR, COX: Mr. Breshears, would you care to elaborate. I noticed in your
resolution that the terms are very broad and no specific action of the Supreme
Court is pinpointed, and the resolution amounts, as I understand it, o a general
condemnation of the Supreme Court. I would ask if yon would care to pinpoint
some of the decisions which have given rise to this resolution of yours.

ME. BRESHEARS: I don't feel it is proper to direct a resolution apainst any
particular decision of the United States Supreme Court, but I can give you some
of the examples I had in mind. In the first place, we have a decision of the United
States Supreme Court with respect te a number of communists who were convicted
of violating the Smith act and they were—the conviction of those men was reversed,
and in the decision of the court, in substance it was said that the teaching and the
organization of the communist party and promulgating the theories and principles
of the communist party were not in violation of that act for the reason that they
were nol accompanying those teachings with acts of violence themselves. In sub-
stance that is what the opinion holds. We have two decisions, I think, which deny
to the states the right to enforce their own laws to discharge employees, govern-
mental employees. We have several decisions which require the FBI to open all
their files wherever defense counsel requests. This resolution is not for the purpoese
of pinpointing any particular decision but for objecting to the trend, and 1 dont
feel it is out of place; how in the world are you going to bring about a change
or a reversal of a trend unless you protest against it? And I feel as Mr. Moffatt
feels, every court has the right to decide questions as thcy see them, but that
doesn’t deprive us as lawyers, nor does it deprive this organization the right to say,
“Gentlemen of the Court, we believe you are wrong; we are [rying to influence
public opinion to bring about a change in that trend toward the left.” And it isn’t
political; I don’t care what the politics of the members of the court are. I am
concerned with the fact that to me our national security has been jeopardized. 1 am
concerned with the fact that the central government is encroaching upon the powers
of the state to exercise authority over their internal affairs, And if you have read
any of the decisions, you must have seen that in them in the last four or five vears.

MR. FUREY: It seems to me that in presenting this matter and in considering
there arc some premises to be drawn. One approach to the problem is the basis
0r some of the argunents that have been made; and another approach is the basis

for some of the other arguments. In the first place, we must decide whether or
06t we are dealing with a political or a social, philosophical problem when we

s the communist problem, or we have to decide whether or not the com-
nistic preblem consists solely of the fact that we arc in a world of communists
5t as surely as if we were out there shooting at them and they were shooting at
- You have to take one or the other. For my part, I am convinced and have been
A long time we are in a war with the communists and we are completely out-
_ﬂ\e realm of political and social discussion when we discuss communism, If we
At war with the communists, then we have to look at our Supreme Court
S and decide whether or not they are dangerous to our security or dangerous
delengse of our country in this war that we are having with communism, and
ove vehemently they are. T believe this trend Mr. Breshears speaks of that
" Supreme Gourt decisions are endangering our security in this war we are
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having with communism. If that is true, and I believe it is, it seems to me, and I
firmly agree with the argument that has been made that we should never be put in
a position of not heing able to criticize our Supreme Court decisions and &y to get
them changed if we can in future decisions. The thing to de, it seems to me, is see
our criticisins are as effective as we possibly can. And I don’t think there is any
question in any one’s mind but that criticism by the Idaho Integrated Bar As-
sociation presented (o the American Bar Association would be extremely more
effective than criticism by individuals, and for that reason, I am very much in favor

of the resolution.
MR, SULLIVAN: Thank you, Mr. Furey. Mr. Green.

MR. GREEN: I may agree with Mr. Breshears and his ideas on the courts,
but I also agree with Blaine Anderson and Willis Moffatt on group criticism and
binding an individual ot criticize the court by group action. I do not think it should
be done. I feel if we vote either way on this motion—if we vote against the resolu-
tion, it may imply we are in favor of the decisions, which I likewise don’t feel that
an organization of this type should do. Therefore, I move that we table the

resolution.
From Floor: Second.

MR. SULLIVAN: The motion has been made and seconded that the resolution
be tabled. All in favor, say Aye; those opposed, No. The Aye’s appear to have ik
The motion is tabled,

MR. GREEN: In the Third District Bar Association meeting we have dis-
cussed for some time the possibility of rvedistricting the divisions that set forth the
comrnissioners; that is, we are divided inlo three divisions now. The number of
lawyers greatly outweigh, in the Third District, greatly outnumber the other two
divisions; that is, we have well in excess of 300 in the Western division. As a
result, the fringe areas like Twin Falls, Payette—the whole Seventh District, Cald-
well and Nampa—are not adequately represented we feel on the commission. In
Boise there are over 170 lawyers that actually control the Western Division. We
arc not going to propose a method of redistricting. We did discuss increasing the

numher of commissicners to five, and making the Third District into a separate unit
in order to enable other areas to have a commissioner. Therefore, I move the

following resolution:

BE IT RESOLVED That the Commissioners of the Idaho State Bar by its
president appoint a committee to study and report back to this convention
assenbled in 1958 upon the advisability and feasibility of proposing legislatios
for the redistricting and possibly the increasing of the number of commileol_ldf
of the Tdaho State Bar,

From Floor: Second the motion.

MR. SULLIVAN: You have heard the metion. Is there any discussion?
From Floor: Question.

MR. ROBERTSON: For the purposes of the record 1 would like to hive. !
shown that the proposal of the Ada County Bar to ereate a separate dlﬂ‘.l‘iﬂ: o]
the Fourth, Eleventh and Seventh Districts as another distriet, and that a HHEE
commissioner be elected at large, was approved at a meeting of the Ele _
Fourth District. We anticipated that the resolution as submitted by the Bz -
would be presented to this meeting.

worth =
e for the record, for whateyer th
LLIVAN k-
R ooy The recorg will show the action taken I,
: s Y the Fourth and

MR. GIGRAY: vyeq

MR. SULLIV ‘
. AN; - i
it o For the Appointment of , comm;j
abvo tted by the Commissioners tmltteep i
n e
their findings anq conclusioﬁs sat;lf}): e
€ next

ac
dz’strich‘ng and to

resolution g that
bar association,

question of pa_
meeting of the

o Thank yoy. ;
iitted by the corming o I.IU“' Z“e ke s
Wish to make 4 [
| motionp
ish to 1ngve the adoption of the

a5 submitted 4¢ last ye
the varjoys respectiy

resolution was in fapp

sté)ltement of Principles
arls Convention dea]ing
efields of endeavor of

g the bractice
: of I
S and reg] estate brokerg T and

The Third <] 5
District B i
) ar dlscuss hi W
T agreement beeause we fec] i"hi‘tt tlha.
Ed £ t

. € voted agai
& gainst
0 Drohibiy, t}:lghts and duties of e

ﬂle Stallltes set J!O[th
the laWPEIS n H]C Ieal eState Lle]d‘. Ihe

' is agreement
8age in the yregq] estate




IDAHO STATE BAR PROCEEDINGS
IDAHO STATE B4

96
business. It sets forth the definition, We don’t need any agreement with the real The i R PROCEEDINGS
estate dealers. The Third Distriet voted against this because we felt the real estate €15 getting shore, Jq th 97
dealers arve not to practice law. The agreement doesn’t define what is practicing Thank yoy very much €re any other resolutionp
law. We feel the problem is all on the real estate dealer. We have no agreement Is there ¢h, Gus, for the activities of
to work out. In the accounting field we must delineate a line; but the real estate h any further businesgp yourself ang Your commiy
dealers cannot practice law. The lawyer is well gualified to do any act the real rom Floor; move we gg; .
estate broker can do. We are against the resolution because it gives the lawyers MR SULLIVAN journ,
' ¢ The session ig na:
1 is adjourned gipg die.

nothing. And we don’t want to take any right that the practicing attorney has

away from him,

From Floor: Mr. President.

MR, SULLIVAN: Mr. Cox.
MR. COX: Will Mr. Green yield to a guestion?

MR. GREEN: Yes.
MR, COX: Hasn’t the ABA acted in their last meeting—don’t we have an
adopted standavd of mutual agreement with the real estate people?

MR. GREEN: I amn not aware of it and certainly it is not with this agreement,
because this agreement appears to have been drawn here. At onc tivee it was
even disapproved by the realtors. It actually says nothing, but it says here lawyers
can’t be real estate brokers. Why take away the right that exists by statute?

l MR. COX: Do you know whether the ABA has acted on this?

1
| MR, GREEN: No, I have no idea.

MR. BLAINE ANDERSON: I think I can answer the guestions. This statement
of principles is substantially the same as has becn in existence and approved by
the American Bar Association—the National-Lawyers and Rcaltors Conference,
| and one other group--I think the National Real Estate Board. Contrary to what

Mr. Green says this takes no right away from the lawyer. The statute of 54-2024
of the Idaho Code contains this exception—this is the lieensing of real estate
brokers—-"“the provisions of this act shall not apply to any attorney at law in the
performance of his duties as such attorncy at law.” This is substantially the same
wording as in the statement of principles. I will agree with Mr. Green when he
says this is not a panacea for all our troubles with the real estate hrokers, but it is
as necessavy as is the statement of principles with accountants. It is a step in the
right direction. Your Unauthorized Practice Committee sincerely feels if this_;&_’
adopted, and the realtors have indicated they are now in favor, since this has bﬁ:'ﬂ-’?
clarified for them too, that if the commission will follow our recommendatimf:@!,f
disseminating this information to all lawyers and real estate brokers and salesm
it will go a long way in reducing unauthorized practice by that group.

MR. GREEN: Mr, Chairman, because of the lack of people who are here
because the Third District, after long study, has voted against this, I feel th
before we should take any action that we should give it more thought and e
body should be well acquainted with what they are voling on here. I movi

table the resolution.

From Floor: Second.

MR. SULLIVAN: It has been moved and seconded the resolution be tables
Al in favor say Aye; opposed, No. The Aye’s have it, The motion is tabled.
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D. Community Property Problems

Of course, if the decedent’s estate consists solely of community property, there
can be uo marital deduction, because the deduction is limited to one half the
adjusted gross estate (LR.C. Sec. 2058 (c) ), and, by definition, there is neo
“adjusted gross estate” if the estate consists entirely of community property {(LR.C.
Sec, 2056{c) (2) (b))

If the decedent’s estate consists of both separate and community property, the
question arises as to whether the separate property must be used to satisfy the
marital deduction gift. To this the answer is “no.” It is therefore not necessary
to provide in Idaho’s will that the formula gift is to be satisfied with assets which
were his separate property. The deduction is limited in amount to one half the

“adjusted gross estate” but is not limited to property included in the adjusted
gross estate,

2. RESIDUARY GIFT

A. Property Covered in the Residuary Clause

By the residuary clause, Idaho will certainly wish to dispose of all property
owned by hin and subject to his testamentary disposition, meaning the halance of
his separate property and of his share of the community property.

How about powers of appointment? Ife may have such a power and not know
it. Or he may acquire it under the will of some relative after the date of the
will and before his death. A blanket exercise of powers of appointment may in
exceptional cases lead to disastrous results, for tax or other reasons, but it is
probahly better to include such an exercise as a part of the residuary clanse, on
the theory that Idaho should give everything to his wife and children that he can.

How about his wife’s share of the community property? Should he either (a)
require, or (b) anthorize, her to permit ber half of the coinmunity property to
pass under his willP If so, how should he do this as a matter of draftsmanship?

These are the questions diseussed below.

a. Balance of Separate Property and Husband’s Share of Community Property
The residuary clause applying to Idaho’s separate property, his share of com-
munity property, and the exercise of powers of appointment might read as follows:
I give all of the rest and residue of my property and estate, of whatsoever
character and wheresoever situate, including all property over which I shall at
my death have power of testamentary disposition by my will or by power of
appointment (all of said property being hereinafter called for convenience “my
vesiduary estate™) as follows: — ete.
Caveat: Under California law, the foregoing clause disposes only of the

lusband’s half of the community property, and not of the wife’s hall. Query,
as to Idaho law.

It is convenient, for other reference in the will, thus to define the residuary
estate,

b, Widow’s Election

There may be definite advantages in requiring Montana, the widow, to clect to
permit her half of the comnunity property to pass into the residuary trust. This

- permits unified management of the entive community property for her benefit.

But the election creates many tax problems and must be carefully considered from
that aspect. Because many of the tax questions depend on the local substantive

aw, eloctions will be considered below only bricfly,
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1. Types of Election
Elections are of two types:
{a) An election endorsed on the hushand’s will prior to his execution thereof;
and
(b} An election required by the terms of the husband’s will to be made
by the wife during probate of his estate.
In addition, it is possible for the hushand’s will to give the wife the option to permit
her half of the community property to pass under the husband’s will, without
requiting that she do so as a condition of accepting the benefits of the husband’s

will,

(i} Endorsed on Husband’s Will

This type of election does not affect the power of the husband to revoke the
will during his lifeime, nor does it prevent the wife from changing her mind about
the election while her husband is alive. If, however, he dies before she has
indicated to him that she renounces the election, then the entire community
property passes under the husband’s will, including her half as well as his.

{i1) BRequired During Probate of Husband's Will

Under this type of election, the husband’s will either expressly or by implication
(and, of course, as a matter of draftsmanship it is preferable to express the re-
quirement)} requires the wife to decide, during the probate period, whether she

will permit her half to pass under the will.
(ili) Wife's Option
Under the wife’s option, she is not put to an election, but is permitied to add
her half of the community property to the residuary trust by some such language
as the following:
Nothing in this will shall be deemcd to prevent my wife, if she shall in her
uncontrolled discretion see fit so to do, from electing and permitting her one-
half interest in our community property to fall into and become a part of my
residuary estate and to pass pursuant to the provisions of this will in all respects
as if the same were a part of my residuary estate.
For the gift tax, income tax and death tax reasons mentioned below it is well, if
this type of provision is used, to require the trustee to keep separate hooks with
respect to the wife’s sharc and to give the wife the right to withdraw all or any
part of her share from the trust at any time.

{iv) Advantages and Disadvantages of the Types of Election

(1) Income Tax During Probate

In order to prolong the “sphit-income” aspects of community property for income
tax purposes for the period of administration of the estate, either the post mortem”
election by the wife, or the “option” for her, appear preferable to the election made

during the hushand’s lifetime.
See: Wells Fargo Bank v. United States, 134 F.S. 340 (1955), appealed, but

appellate decision not vel reported.

(2) Gift Tax Questions
The election made during the husband’s lifetime, by the wife’s endorsement 0%t
the will, becomes binding, under the law of most community propexty states, at
the moment of the husband’s death. At that moment, it can be contended that the
wife makes a taxable gift of the remainder interest in her half of the communily
property, unless by the terms of the will she is given the power to withdraw her
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PRESIDENT'S REPORT

The opportunity which you have given me to serve as President of the Idaho
State Bar Assoctation for the year 1956-1957 is most gratefully appreciated. 1 have
discovercd that it is only by work on the Bar Comimission, or closely associated
therewith, that you can fully rcalize, not only the numerous and diverse problems
that arise in an association such as ours, but also the extent of the opportunities
which the organized bar has to improve the profession inter se, and to better and
increase the service which we as lawyers owe to the public. It is unfortunate that
so many members of this association take so little part in its activities. The young
lawyers who are commencing their practice should be encouraged in every way
to actively participate in the work of the Bar Association, which will result not
only in their personal benefit but, more important, in a distinct advantage to the
communities in which they live.

The most important project undertaken during the past year is the revision of
the Rules of Civil Proccdure, to bring them inte substantial conformity to the
Federal Rules of Civil Procedure, which have worked so well for over twenty years,
The Idaho Bar Commission, with the assistance of the ldaho Code Commission,
and with Mr. Erle H. Casterlin acting as adviser, printed and distributed to all
attorneys the proposed Rules of Civil Procedure for Idaho. During the past year
the Commission, accoinpanied by the able and expert Mr., Casterlim, et with
every local bar association in the state for the conmsideration of these rules. The
attendance at these local meetings was excellent and every local association ap-
proved the rules and recommended their adoption. It is indeed swrprising, consid-
ering the revolutionary character of the rules, and the natural antipathy of lawyers,

imbued with the principle of stare decisis, to change, that these proposed rules
met with so little opposition,

Early this year the proposed Rules were formally submitted to the Supreme
Court at a judicial conference, with the unanimous recommendation of all of the
local associations in this state. The court fixed April 1, 1957 as a deadline before
which individual attorneys could submit to the Court suggested changes and amend-
ments to the Rules as proposed. Recently, upon a directive from the Court, the
Bar Commission appointed a conunittee consisting of Ralph Breshears, clairman,
Erle Casterlin, Karl Jeppesen, Judge Gilbert Norris and myself, to consider the
suggestions and objections which had heen submitted to the Court, and make its
recommendations thereon., That is the status of the proposed Rules at the present
time. It is fervently hoped that this matter will proceed without any undue delay
and that Idaho will soon take its place in the rapidly growing ranks of states
which have recognized the necessity for modernization of court procedure to ac-
complish a more effective administration of justice.

From time to time over the years efforts have been made to obtain a more
adequate compensation for the Judges of the Supreme and District Courts of Idaho.
These met with varying success, with occasional small increases. At the 1950
Annual Meeting, this association, recognizing the shameful fact that the salaries
paid to the Judges of Idaho were the lowest in the nation, directed the Commission
to make a determined effort to obtain substantial increases. The Chairman of the
Committee on the increase of judicial compensation was Bruce Bowler of Boise,
and he is entitled to special mention and commendation for the immense amount
of work, thought and effort that he devoted to this purpose. It appeared early
in the 1957 session of the Legislature that the State was facing a serious fiscal
Situation and that undoubtedly the goal sought by the Bar Association could not
be obtained, and that some compromise would be necessary. Through the de-
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the Bar salary increases were obtained so

termined efforts of many members of
year and District Court

that the Supreme Court Judges now receive $10,800 a
Judges $9,500, or an increase of $2,000 apiece.

TFor a number of years the Bar Association has recognized that 2 reform of
the lower court system was desirable. The first mecessary Step to accomplish &
renovation of the Justice and Probate Gourts was amendments 1o the Idaho Consti
tution to eliminate the constitutional jurisdictional limitations. Through the ad-
vocacy of the Bar Association these constitutional amendments Wwere effected at

the last election.

1n addition to the Amnual Meeting, two legal institutes were conducted last
year by the Bar Association. In the fall an Institute was held at Moscow, 1daho,
at which three topics were presented: QOne on workmen’s compensation and un-
employment insurance, presented by B. W, Oppenheinm, George Creenfield, David

Tlart and John Gunn; the second was o1 bankruptey, by the Referee in Bankruptey,

Paul Boyd ;the third was on patent law by Greek Wells, a patent attorney of
was repeated this last

Spokane. This Institute was 50 favorably received that it
April in Pocatello, with the elimination of the section on patent law. The tam-out
of the Southeastern Bar was extremely Jdisappoiuting, but all those who attended
will testify to its great value to the general practitioner. 1t is planned that two more
legal institutes will be presented In the coming year 45 part of the necessary
progress of continuing legal education. Being held both in the Northern and
Southern parts of the state the attorneys have httle excuse for failing to attend.
In the pressure of private practice it s difficult to keep widely read in current
dovelopments of the law; vet to keep abreast of modern judicial thought and legis-
lation is a necessary prerequisite if an attorney expects to do justice to his chents.
These Institutes provide capsule learning in an ecenomical and paintess foro.
They are conducted for the benefit of practicing attorneys and it would be 2
shame if this practice should collapse because of the lawyers’ mental inertia.

The Idaho Bar Association at the state level will be wholly ineffective without
the support and efforts of its constituent members, All lawyers have an 0ppor-
tunity and an obligation to participate i this work, and that, for the great number
of attorneys, is on the local level. Therefore it is essential that the local bar
associations maintaint constant activity. Their meetings chould be held regulatly.
Their committess should cooperate with similar committees of the State Bar.
Long range Drograms should be develiped each fall and the officors must sec t©
it that they are carried out. In traveling around the state the Comnission was
occasionally disappointed to learn that the meeting which they attended was the
first that had been Leld for a long time. Without the constant and effective 0peT-

ation of the local bar associations nothing can be accomplished.

As of this time the new Rules of Civil Procedure have not yet been promulgated
by the Supreme Court. The first item of business for the coming year should be
the following through of this program SO that within the very near future the

aew Rules of Procedure will be it effect in this state.

After the adoption of the Constitutional amendrments eliminaing the jurisdic-
tional limitations in the Probate and Tustice Courts, your state legislative cont”
mittee introduced in the 1957 Legislative Session & bill to provide for an jnterim
committee o work out and Jevelop an adequate judicial system for the lower
courts. This bill failed.

The lower court rcform is essentially a bar association project an
lished the first step, it should not pOW be forgotten-

d, having

successfully accomp 1 would
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recormnend that a commitk
be appoi
recommend (I nittee be ppointed to study and i i
ork out @ 925111511;?11(:3:5:;43 I]udul:zal organization for tﬁlesere:Ziﬁsﬂ:s ]fl“)blem o
5 e legislature, B C © teesented
e e ecause of i ;
population, and wealth of the counties of Ida]tll;e t‘}'ﬁ??‘i‘;}f’sle e
\ a most difficult

task; consequent]
y the sooner th \
are the ¢ at work is comm .
hances for an adequate and workable sys?:z:]ed on this plan the greater

The pleasure of th ;
difficulties as th e experience of this office as w
" ell .
and cooperation z}’ g?l\}:!)zr?[éienc?ave been tremendously en}?;nzléebovexicommg of
It has been deh . Clair and Clay V. § y the support
. ghtful to work with - Spear, your other Commissi
assistance and sup - ith them and I can n 1ssloners.
port. It is well kn ever repay them f :
whole machine ell known by eve : or their
ry of the organizat vy member of this Bar th
not for the abili _organization would slither to his Bar that the
ility and diligence of your Secretary, Paul %n";?:d?ll“;ni halt C\{vere it
. im and to his

efforts this Associati

. sociation owes speci .

minds o pecial praise, for h

f all of the members of his ac COmp)lishme ::tsa]ready has recognition in the

WILLIS E. SULLIVAN, President
Idaho State Bar Association

s SECRETARY'S REPORT
I, i
" aczzilél:sg and I}\:Iembers of the Idalio State Bar
e wit i :

s e t_Le the eitabhshed practice the Sceretary’s r is gi
apmually 10 apprise gznera membership of the Bar of the fi ool concition
e e andande attcl)] provéde other statistical in.f()rmal;icmui‘e];lc’g1 o onaon

l P i ative to -
e et e to give a resumé of the actons of the ]?oeaTd

The books of acco i
unt maintained in m i
v office and which
are regularly audited

by the State Audi

uditor reflect the F .

ollo i

for the year ending June Ist, 1957: wing with respect to expenditures and receipts

EXPENDITURES

Porsona] Serviees June 1, 1956 to June 1, 1957

Travel Expense - oo . _____
1 TBXORSe o $ 5,026
Oth(fd Miscellaneous Expense . . 5292 gg
Capital outlay - oo e 4,063.85
Social Security Transfers o ,145'04
Gen;rallFund Transfers —. . . ________ s e 103l47
e ——— .
ane s e e 343.56
------------------------ $ 14,978.14
RECEIPT I
Iun% alf 195(; to Tune 1, 1687 . __ °
O $ 157
e T b O e 22.059.10
Balance June 1, 1057 . 14:978:14

The item T 22
m of Personal Service covers all sums paid for stenograpli ’ d /80288
dc and clerical

services, including )
one part-time secret:
of the Secretary, T eoretary and temporaty empl
siéinbors of ch'Ex;i:’jil' Expense includes all costs of travel fIZJ:};]iZS émd t}lle.salary
State Bar and travel ing Cominittee and other standing committ ommissioners,
expense for speakers at the annual meetingees OdE the Idaho
and a portion
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of the travel expenses for speakers at Continuing Legal Educaton Institutes, Also
included are the expenses of the State Bar delegate attending the meetings of
the House of Delegates of the American Bar Association. The principal items
included in Other Miscellaneous Expense are printing costs of the Idaho State Bar
News Bulletin and the annual proceedings of the Idaho State Bar, postage, and
office expenses, such as telephone, supplies, etc. The Capital Outlay item men-
tioned is the cost of a Verifax duplicating machine. The Social Security Transfers
represent the State Bar’s payments as an employer. The item entiled General
Fund Transfers represents the amount deducted from the State Bar Fund by the
State Auditor's Office as a charge for rendering bookkeeping services, and such
sumn is deducted pursuant to Act adopted by the 1955 session of the Legislature.

Receipts for the year ending June 1, 1957, were approximately $738.45 less
than receipts for the year ending June 1, 1956. Expenditures for the year were
$749.86 less than receipts. The Balance on hand June 1, 1957, reflects a gain of
$550.76 as against the balance on hand June 1, 1958, The balance on hand does
not represent surplus for the reasou that substantizlly all of the income of the Bar
is collected in the first four months of the year, whereas the greater part of
expenses is incurred during the remainder of the year.

The status of the Bar Trust Funds, a special fund not controlled by the State
by reason of the fact that reccipts are collected from sources unrelated to official
funds, is as follows:

ASSETS

Accounts Receivable: 6-1-56 0-1-57
State of Idaho _._____. R i $ 269.54 $ 296.29

Deposit in First National Bank . ___.__ 1,751.85 1,744.54
2,040.83

$ 2,040.83 2,040.83
Unexpended Bar Registration Fee— 1956 Meeting 19.44

The membership of the Idaho State Bar by Division is as follows:
1957 Increase
134 1.4%*°

MNorthern Division - . _
300 4.0%*°

Western Division — . o
Eastern Division _. . 148 2.6%"*°
Military Service oo 8 2.0%

Qut-of-State Membership ... . _ . _____ 26 18.1%
620 2.3%°

@ Decrease

On the basis of Local Bar Associations the distribution of membership, which is
the basis for determining voting power of each Local Bar under Rule 185 at this

meeling, is:
Shoshone County Bar Association, 19; Clearwater Bar Association, 63; Third

District Bar Association, 171; Southeastern Idaho Bar Association, 87; Seventh
District Bar Association, 52; Eighth District Bar Association, 52; Ninth District
Bar Association, 61; Eleventh and Fourth District Bar Association, 83; Sub-total,
588; Military Service, 6; Qut-of-State, 26; Total, §20.

‘
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Slnce the ]ast dnnuﬂl lIIEEtH)g Of the Bclt; the foﬂowmg de«.lths have been re-

ported:

Clency St. Clair, Id ;
i,n;i—fr;on, }?oise; Wiﬂial‘?xh%.Fg‘]j\:icgs(:)}: gt;ri{i?nesj ektoat;
oLk eg i;ztri?se, L‘;fallaczlei; Cleve Groome, Caldwell; Walter 11, Hanson, Wall,
Cloy 6 G ﬁox.so?%e er; E. M. Holden, Boise; Frank F. ijble, Oj f"‘ce;
S s t, &; : E. McDonald, Arco; C. 1. Schooler Boise A,dd‘ i
,. gton, . C; James E. West, Beverly Hilis, Cah‘% , -k
_Wlth respect to admissions to the Bar ‘
dunng the past year, one in September, léS

Justice Donald B
an; Sherinan D, Fairchild, Boise:

Durj
e ;E}g&{;};e past year leleven complaints were filed against lawyers
: 5 were dismissed after preliminary investigation establisheé that th,
e

hree of the complaints filed and Com-
ave been appointed with in-
action upon one complaint
f en.od of probation imposed
as reinstated by the Supr.;r:e léﬁf;: al?;onw?}fe oM e v
an 18-year period of suspension, e

B:oard. One attorney w
tion of the Board aftey

LEGISLATIVE COMMITTEE

To the H .
GenItlemegl;mrable Commissioners of the Idaho State Bar

The following constitutes the r
. eport of t}
mittee for the period from July, 1955, to ]un;,e 1191:158"1/10 ¥

The Idah islati
e responﬂbic;j tf’tztfe B.ar L.eglslatwe Committee has for years been charged with
oy ponsibil preparing and sponsoring the certain legislaton in which th
Lepat ses;-io‘;as mterest?d from session to session, However, during the 195§
» & new funclion was inau i i )
Idaho State Bar Legislative Advisory Committ%:;.r ’E’ltEd iR s entided R

rI_‘his service, with which you are fa

ate Bar Legislative Coms-

As a result of this serviee in
Bar mlet with very good success.
Committee at that tine, that the
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responsible for the success of the State Bar Legislative program. However, nearly
all of the scrvices were rendered by Boise attorneys, and it was recommended at
the convention at Sun Valley, Idaho, that the program, if continued, should be
enlarged to include the volunteer services of lawyers located in localities through-

out the state, as well as Boise atorneys.

During the 1957 Legislative session just passed, such a program wag under-
taken and very successfully accomplished, iu that volunteer services of attorneys
from every part of the state were obtained. Al this point, the undersigned chairman
would like to list the names of the attorneys who participated in the activities of
both comrmittees duxing the past session and he wishes to personally thank each of
the named attorncys for their very constructive and conscientious assistarce, which
they so cheerfully rendered. The exccutive committee consisted of willis E. Sul-

livan, Randall Wallis, Willis Moffatt, Bruce Bowler, George Greenfield and Calvin
Dworshak, Paul B. Ennis, wlo acted as secretary for the committee, and the under-

signed, as chairman.
red their services during

The attorneys outside Boise, who so kindly voluntee
the session on the Advisory Conunittee, are as follows: Raymond C. MecNichols,
Ben Petersen, Hugh G Maguire, J1., Elbert A. Stellmon, George Kneeland, Wayne

C. MacGregor, L. F. Racine, Jr., B. James Kochler, Jr., Professor ‘W. ]. Brockel-
bank, Theron Ward, Merrill Gee, Bert Larson, Kales E. Lowe, T. M. Robertson,

and Dean Miller.
aluable assistance

We wish to acknowledge the v
hoth of the above named committees by other Boise attorneys, who were ealled
upon time to time to carry out special assignments. They were: Robert ‘W. Green,
Oscar W. Worthwine, Ralph R. Breshears, Frank Davidson, Robert H. Copple,

Charles E. Winstead, Raymond D. Givens, Raymon 1. Givens and Frank E. Chal-

and time given to either or

fant, Jr.
The executive committee had its first meeting with regard to the thirty-fourth

session of the Idaho Legislature on October 9, 1956, It met twice in Qctober, three
times in November, twice in December, and at least once a week thereafter,
throughout the entire Legislative session. On several occasions, particularly in
January, the committee met twice during the week.

The projects undertaken by the committee sitting as the State Bar Legislative
Committee may be summarized as follows: (1) Ceneral assistance and direct cooper-
ation and coordination with the special judges salaries committee, chairmaned by
Bruce Bowler; (2) Assistance to the judicial conference with regard to the revision
of the criminal code of the State of Idaho; {3) Increase of fees allowable to wib-
nesses in judicial proceedings; {4) Increase of pay to jurcrs; {5) Clarification of
Section 5-309, Idaho Code, relating to the publication of summons; (6) Amend-
ment of Section 13-201, Idaho Code, relating to appeals from the District Court
to the Supreme Court; (8) Amendment of Section 15-1001, Idaho Code, relating
to elimination of publication of notice of petitions for specific performance of
contracts with decedents; {9) Legislation to activate the office of Legislative
Counsel; (10) Allowance to District Judges for actual and necessary expenscs
while on business away from residence; {11) Legislation with respect to the juris-
diction of probate and justice courts pursuant to the Caonstitutional amendments

adopted by the electors at the last general election.
the committee in accordance with

These projects were handled primarily by
d were not prompted by any Der-

resolutions of the State Bar and Convention an
sonal desires on the part of any lawyer, for particular legislation.
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The accomplishments with res

o : pect to the foregoing proj i i
did o Otw;:fmga)rcs lfz:toqrsfl)«l' }Wth the acHvities of the irfv?c:?s:tSs’e;:;a;;en]tgaicwlse,
b o ) J‘udg:g i ia duécrease was obtained with respect to judg;es’ 13; ]Wf:re
O et Than upreme Court Judges receiving two thousandk ilalrllcs’
el the re;151on of. the criminal code turned out to be ; ﬂll‘S
expansive undertala: gthe a}ndlrst, realized by the committee. The Criminfl ‘]];013
e e ot ]1}10 Efs Colrlmfercnce, under the very able leader‘shipegi
Distriet Jucse Glb nece.ssqr 1fs, out mcFl.numerous and extensive revisious which
o et ary for expediting and increasing the efficiency of

s state. Y RIE

It was first thou
ght that perhaps on .
which could accompli . e or two ommibus bills might
the matter was strzgi{]ailh ljhe i p.art of the recommenced revisiins b;{f:vafted
thorough and scholarly T Yof\fri C:lllvm C. Dworshak and he concluded in a i"eef:
X ‘ eport to the committee that b Y
requirement of uni . at beeause of the itub
the CIiminaloP:rIzK' of sub]ecjc matter, the criminal revisions as recogfrﬂiigl%mal
comphished in & sin les C?m.mlttee of the Judicial Conference could not be 4
o os of Sepamtg eb?ﬁ- in ]u}s]t two or three acts, but that the same would ree P
: e bills in the absenc AR
the entire subject. e of an act tantamount to a codification of

As a result of thi
s study, the committee th

sermit the me e then concluded that time
oy evenczssse;;); Hrers)ia;'chf et}x:d the careful legislative drafting requil\‘vecc)lﬂt((l) Zzt

! art of the program, but th .
compIsh smal , bu at one of the major difficulti
content pgrestl;it]l.;chcmry of the State of Idaho, with respect to crhn]inrqldlfﬁc'.i]‘t'-les
e e orm of thg Indeterminate Sentence Act. The <3orrnn‘itté)ee s

, sponsored, and passed l i
duonry prel SE » and passed an amendment to the Ind i
Senten reqmtregro;ldm%h substantlmlly, that the judges in the State of f;:?llnaFﬁ
ot be reduir a 1tc—:r e e’.ffectlve date of the new bill to sentence eriminolw1
the max crimigg?sa :éesthllrogldid lily la\? but that they may exyercise discretioﬁ santg
enitentiary for a term of

sentence : of not less than t
. an the maximum penalty provided by law, with r o the abths
mors o , with respect to the crime

This legislati .
e R Lo r AR e S AN 131
- oard of Correction d ; .
legislatio i s and others directly inter 3
jegislation. The projects before numbered as §, 4 5, and § st irs
el i e e et e P
: gislation propose ’
tion by the Legislative cormmittes. posed, or becanse of unfavorable considera-

With res : .
not sufficiesfescti:lo P?OJECth’ the Legislative Committee learned that there w
jurisdiction of the yPglgen Yy O.f the lawyers proposing plans for revising t}?s
among the memberlofate and Justice Courts to have a crystalization of thb h0
A resUISt ot] the Bar to warrant or justify any legislation at theo‘Slgtl:

T, , the commitlee recommended t .
the sessi . ended to the commiss ;
be appoﬁ:ie?atga t]j?poial be made to the Legislature that an int‘eﬂlgfleg;mduimg
study this problem and pre N \ mittee
o a ar or ;
The commissioners approved the 1_ecomm1;ngaﬁznleglslatlon for the 1959 session.

However, the Legislators did not see fit t
promee he L« . o pass the bill which was i
mai]is togbzna ;:t)tre;lr}r;ﬂc:én‘r;uttee, anq, consequently, this particulaxa;rl:gi:;iuc;c}
mains fo be accon It)hen . y a.ppropnate action of the State Bar. After consider-
able disaussion of lmatter the concensus of the Legislative Committes of th
hat perhaps a separate committee should be appointed at the 1‘95”:3
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Bar Convention to undertake the study and prepare the necessary revisions of the
jurisdiction of these inferior courts.

An innovation in procedure was taken during the past session by the State
Bar Legislative Advisory Committee in that selected lawyers throughout the State
of Idaho were invited to come to Boise at their own expense to serve the Legis-
lative Committees of the 34th Idaho Legislative Session on matters of research
and bill drafting, and in accordauce with the principals set forth by the committee
during the 1955 session. We were extremely happy with the response to the invita-
tion and the above named lawyers from outside Bojse were, in fact, swamped with
work requested by the Legislators. It was later discovered that the Bar Commis-
sioners were willing and able to help offset hotel expenses of those volunteers
who submitted vouchers. Approximately $148.50 were expended on this program
out of the general fund of the Idalo State Bar.

It was suggested that if the Tegislative Advisory Committee is to be con-
tinued in the future, there should be some provision made by the commissioners
for the necessary facilities, particularly office space, secretarial assistance, and
supplies, so that individual law firms in the City of Boise, would not be imposed
upon to furnish such facilities. In that regard, the commilttce wishes to thank
the firm of Langroise, Clark & Sullivan, which literally turned over its offices to
the volunteer attorneys on the State Bar Legislative Advisory Commiltee. It would
be impossible to measure in dollars, the value of the services in this respect, that this
firm contributed.

In conclusion, it should be mentioned that the members of the Executive Com-
mittec met and evaluated the activities of the State Bar Legislative Committee,
and the State Bar Legislative Advisory Committee, and agreed on suggested
resolutions which they felt should be submitted to the 1957 convention of the
Idaho State Bar. There were certain doubts expressed by members of the com-
mittee dwing the session as to whether or not the State Bar Legislative Advisory
Committee should be continued. However, it was pointed out that the last session
was unusual in several respects and particularly with respect to the control of the
Legislature being divided by the two parties—that is to say, with the Republicans
controlling the House, and the Democrats controlling the Senate. Some very
confusing circumstances and difficulties in coordinating Legisiative programs re-
sulted, and perhaps this had considerable effect on the appreciation of the activi-
ties of the Idaho State Bar Legislative Advisory Committee, by the Legislators.

The executive committee respectfully submits the following two resolutions
for consideration by the 1957 State Bar Convention.

Resolution No. 1
WHEREAS, Many resolutions for Legislative action are adopted on the con-
vention floor of the Idaho State Bar from vear to year, without the henefit of
thorough briefing and research; and

WHEREAS, as a result many proposals contained in such resolutions during
the course of the drafting of the appropriate bills are discovered to be in conflict
with existing statutes or for some other reason impracticable or unfeasible;

NOW, THEREFORE, Be It Resolved, Thal it is hereby declared to be the
policy of the Idaho State Bar that when resolutions which are adopted and approved
by the Idaho State Bar in convention for appropriate Legislative action on the
part of the State Bar Legislative Committee, are found by such committee in the
course of preparing the appropriate Legislative bills, to be impracticable or un-
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feasible, then in that
e, _in event, the Idaho Stare 1
submit such findings to the Commissioners of thea;.d;‘

Y . - . N h
their discretion direct said committees to withhold the gy Pt o Juia i

bmission of sych legislation,

Resolution No. 9
tinul:é:s?lved, tlhat the Idzho State Bar Legislative Adyj
or at least one further session of
a the Idaho §
upon condition that sufficient £ 7 s
State Bar for neces ones ond fac
office supplies,

sory Committee he eon.

ate Legislature, b

the » but onl

ilities are available ] Y

‘ : ; through tl

sary and appropriate office space, stenographic gsorv::esmah(ll
ang

In conclusion, the i
L undersigned wishes to
e personally thank My, i
etary of the Idalo State Bar, for the assistance he and his officcl::siz{l:f > %MI;,
) : en

ssion and partienlarly for taking over the chai:n?;i

e duxing . : also to thank individu,
¥s who assisted the committee, but through oversight mqyal}hal\rfljl \;f]ilﬁ
F ile

Respectfully submittea,

DAVID DOANE,
Chairman, Idaho State Bar Legislative Committes

Hepoﬂ: Of Commlt on l]]]. orm mim I [+
tee
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Y . » QU committee work is n
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ow In its third vear and our project

Thud,.thjs phase of our work was outlined
of Commissioners and local Association Presid
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at the fall meeting of the Board
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the most possible good from our
having the local Associations call
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general discussions among themselves and with other members of the Bar in the
area, and even go into various offices and discuss not only the question of usage
of the uniform schedule, but alse go into various other matters with individual
lawyers and groups of lawyers such as hourly charges and bookkeeping and other
office procedures. In this last respect we particularly recommended urgent atten-
tion to the minimum office visit charge.

We wish that we could say that our efforts during this last year have been
as fruitful as could possibly be the case. We do hope that we have attempted, to
the best of our ability, to accomplish the original objective, which was simply to
assist in putting the members of the Bar in a more favorable financial position in
the community; that is, to have their net mcome compare more favorably with
others in the community, such as other professional people and also skilled workers.
Qur original surveys definitely proved that this improvement was direly needed.

Sherm Beliwood, Ray Greene and I have enjoyed this project and certainly
wish it every success in the future. We sincerely wish the new committee the
greatest of success in this field—we will assist in any way possible to attain such
success so that lawyers’ income will compare more favorably, There are numerous
fundamental questions that still have not been delved into and we hope that
someday they will be seriously considered so that our profession will become more
rewarding to those who devote their lives to it.

Yours very truly,

Committee on Uniform Minimum Fee Schedule
WM. IF. GALLOWAY, Chairman

SHERMAN J. BELLWOQOOQOD

RAYMOND T. GREENE

Report of the Committee on Continuing Legal Education

Mr. President, State Bar Commissioners, and Members of the Idaho State Bar:

Your Committee on Continuing Legal Education is sorry to report that we
have been without the services of our Chairman, John A. Carver, Jr., since last
Jannary when he itesigned to take a position in Washington, D.C., with our
Idaho Senator, Frank Church. Although we miss John greatly, we do wish him
success in his new position.

Carl P. Burke of Boise was appointed to fill the vacancy on the Committee and
to serve with Wesley F. Merrill of Pocatello and Thomas R. Walenta of Moscow,
who was appointed chairman,

During the past year we have held two successful law institutes in widely
separated areas of the state. The first was held in Moscow and the second in
Pocatello,

The Second Anmnal Idaho Law Institute, jointly sponsored with the College
of Law at the University of Idaho, was held in Moscow on October 5 and 6, 1956.
The attendance at the institute was excellent as we had lawyers from various
portions of the state as well as the entire faculty and upper classmen of the
College of Law.

We were pleased with the fine array of speakers and particularly with their
excellent preparation and presentation of subject matter. A panel composed of
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B. W. Oppenheim, of the Industrial Accident Board Davi

é;) nclgzzx;ﬁlti:i; ?ﬁth{of ’],30ise, spoke e thel members on variol.?s Zl:e:ia:); ::{]ﬂ?orf:?}ff’ ;

pompensation fl{a? ice” on Friday morming. This was followed by an address bS

T Of. Idaio, e srBee in Bank:uptc.y, ”United States District Court F 4

Gt oF R c;n ~Bankruptey Practice” during the afternoon session on IFrid
ells, of Spokane, Wash., concluded the institute on Saturday morlnie:f;

when he spoke on “Patent and C i | C
Q t .
Practitioner ” pyright Praclice in the Office of the General

or the Dis-

A“ tl e speak 5 h d i i pie: ey

Cr 2 pre 3211"9(:] ﬂnd d.lStIlbthEd nlilIleO 1 [)I (1 ies ()E th

. ‘ graphe co

taH{S h&' tlle IIlelllt)EIs. Each .Speake:( eII)leaSlZed h‘E racti al a l
: )
! ' X . 1 p A1C SpeCtS Of 1S

} ] [ I 32 .

dlSCU.SS]On W 101.1 <.dded. to t e kllOW‘ 10w a )pIOaCh Wth[l was emphasized

ColeéearszlrE{niEee wlI:hesIals% to express ity appreciation to the wives of the Mos

aw Faculty for their splendid cooperati i ini ]

wives of the members who attended i d losrvonter e oY

b the meeting. The Clear

to the convention at a cocktail } i ] o on i, T
e wour preceding the hanquet T i

The institute was followed b i bo football oy LU,
y the Washington State-Idaho foothall i

was attended by most of the members and their wives. + asme Ve

o I;Ilsns aLe inlgrogiless for the Third Annual Law Institute to be held tentatively
vember 15 and 16, 1957, Dean Stimson and hig f 1
gracious hosts and it is alwa h the G e benficitg
ays a pleast i
Somsoring e 1t is al I e to work with the College of Law in

The Annual Spring Institute was held
n f at Pocatello on M 5
the supervision of Wesley F. Meuill and J. Blaine Anderson o:;yBlss:cklf?)zz, Ilézigr

;r;althgpiilé :;t Nt{]osc:?g wlvith one exception: John Gunn, Assistant Attorney Gen
. 1 the “kmployment Security Act” in pla f G .
Wach Atrormen S place of Greek Wells, Spokane

. poke at Moscow on “Patent a i b i
the Office of the General Practitioner.” . Copyright Prafées iy

I\fr. Merrill reports‘that the attendance was good and the response to th
speakers was equa%ly fine. Entertainment for the wives of visiting lawye :
provided by the wives of the members of the Pocatello Bar R

Ida]f; lssti,:lfzz %onsiiered opinion of this Committee and it so recommends that the
: ar Association continue the law institut T i
long-felt need by the la i Snenting o Ty in gt »

Wyers to continue their legal education 1l i
as an instrument of good will throug} : eulanly o]
ghout the state. We wer icul i
by the reception afforded by ¢ o Loty M yeed
4 he insti
o e e y students of the College of Law to the institute

. VVei ?veh.:ome suggestions from all the members of the Bar as to subject matter

or I(\)/[UI lnstltl:ltes as well as improvements in the details of presentation

" lr. 1Merrlll and Mr. Burke join with me in eXPressing our appreciaion for

thz I;Jya st:ipport anld 1cooperal:ion extended to the Committee by the Members of
ar and particularly by Dean Stimson issi

B . the Law Commissioners and our Sec-

Sincerely,

THOMAS R. WALENTA,
Chairman, Committee on Continuing Legal Education
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REPORT OF THE UNAUTHORIZED PRACTICE COMMITTEE
FOR THE YEAR 1956-1957

The Urautherized Practice Committee is now completing its third year as
a permanent standing committee of the Idaho Bar Association and a considerable
amount of the activity of the committee still consists of basic organization and
negotiation with other associations whose members are engaged in aclvities
closely parallel to activities of the legal profession and which thervefore cause the
greatest number of cases of the nnauthorized practice of law.

For two years your committee has actively pursned a program designed to
arrive at a basic agreement with the realtors of the State of Idaho and consider-
able progress has been made. The committee approached the problem using the
Statement of Principles previously adopted and approved by the American Bar
Association as a basis for agreement at the state level with the realtors. Your
committee tinds that both lawvers and realtors object to parts of these prineiples
and it is apparent that considerable additional effort will be needed before a
satisfactory arrangement and agreement with the realtors ean be reached.

Your committee has also approached the Certified Public Accountants of the
State of Idaho with the proposal that a joint committee of the Bar Associalion and
the Certfied Public Acconntants Association be ereated at the state level to
administer, interpret and enforce the Statement of Principles which have already
been adopted by both our own organization and the Certified Public Accountants
of this state as well as the National agencies of both groups. A resolution placing
this proposal before the Association has been prepared and will be submitted at
this 1957 convention.

In furtheranee of its organizational work and for the convenience of the mem-
bers of the Bar in reporting violations of the committee a check list or form of
complaint has been approved by the coinmittee. Copies of this form are attached
and will be furnished to all members of the Bar as soon as they are available.
With this check list properly completed your committee will have adequate in-
formation to begin its investigation and subsequent proseeution. The better the in-
formation, the more rapid and effective ean be the action of the committee and
since you are all experls al gathering this type of information the committee re-
quests your cooperation in giving as great detail as possible.

During the vear just ended several complaints of o minor character were re-
ported to the committee and disposed of either by personal contact by a committee
memher with the person involved in the violation or a letter written by the com-
mittee informing the violator that any future violations would be sternly dealt
with. These measures were laken in cases where it was considered, under all of the
circumstances, by the committee not to be advisable to prosecute, One ease
before the committee has been recommended for a conternpt citation against
the offender, This reeommendation was approved by the Bar Commissioners and
pleadings are being prepared by the committee to carry out this action,

The Public Utilities Commission of Idaho revised its rules of practice and
procedure during the last year and in the proposed draft of rules most anyone
eould appear before the Commission in a representative capacity, Yow committee,
with the cooperation of the Commissioners, mct with Mr. Frank Meek, a member
of the Publie Utilities Commission and the proposed rules of procedure were altered
to properly protect the rights of the public by requiring that only attorneys should
practice law before the Commission. This partieular instance is the best example

‘
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of the need for constant vigilance b
y members of the Bar to prev
croachment upon the practice from unauthorized sources. SRRERRE

Your committee hopes that basic compact agreements will soon he ¢ leted
among the realtors, accountants, title insurance companies, banks w?:ﬁp ns
?uncuons', collection agencies and insurance adjusters and tha)t by education tmsc{
informaton the unauthorized practice of law will be greatly reduced It is es atIi] 1
that th_e public be informed of the importance of qualifieations z;nd regu]S:tl; :
governing persons performing the duties of an attorney and that the publi Ol'rﬁ
suffer tremendous loss if these restrictions are ever relaxed. Ay
always, invites your comments and criticisms in the manner i
formed its function and also requests that you report violation
tigation without delay.

Your committee, as
n which it has per-
s to them for inves-

Respectfully submitted,
R. H. COPPLE
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