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MONDAY, JUNE 27, 1949
2:00 P. M.

PRESIDENT R. D, MERRILL: Gentlemen, if you will come to order,
we will begin our meeting,

We are extremely sorry to announce the resignation of Judge Hunt as a
member of the Commission. Judge Hunt, as you all know, became seriously
ill, and he felt that he should resign. In the place of Judge Hunt, the
Commission has appointed Hobert E. Brown of Kellogg. (applause) Mr,
Brown, of course, will fill ocut the unexpired term of Judge Hunt.

The first order of business this afternoon is the report of Sam 5.
Griffin our Secretary.

BAM 8, GRIFFIN: Last year, I reported that in 1923 there were,
in Idaho, 628 active lawyers; in 1944, the number had declined to 409,
but had been on the increase since, The irend continues, for this year
the list shows a total of 528 distributed: :

1949 1948 Imcrease
115 100 15%
280 2 1% %
108 101 %

25 23 8.8%

Northern Division
Western Division
Eastern Division ...........
Cut of State ...

TOLAL ettt 528 500 b5.6%

Since no admissions are permitted in” Idaho except upon examination,
the increases are reflected in the increase in applicants for examination.
In 1947, 26 individuals were examined, 23 passed (some after more than
one examination.) Ih 1948, 40 individuals were examined, of whom 25
passed (some after more than one examination.) So far in 1848, 33 indi-
viduals have been examined, of which 32 (some after previous examina-
tion) passed; another examination is scheduled for September, 1948. The
number to be examined is not now known, but the year will doubtless
exceed 1948, '

When we remember that the pre-war applicants numbered usually Iess
than 20, or about 509% of present; and that a volunteer system of grading
now involves consideration and evaluation of around 2000 answers, each

(3)
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by at least two, and usually three graders, and several thousand mathe-
matical computations, it is easy to see why the office of Commissioner is a
working job, The Board is seaching for better procedures, and closely
watching and actively assisting in the national survey of examinations
now taking place, and the possibility of a national examination COVering
at least the standard subjects of law.

During the year past, R. D. Merrill has been President; E. E. IHunt,
Vice-President, and Claude V. Marcus, a commissioner, of the Idaho State
Bar. The illness of Mr. Hunt and his consequent recent resignation lost
to the Bar and the Board a valuable and experienced member. In his stead,
the Board, after consulting the local associations in the Northern Division,
has appointed Robert E. Brown of Kellogg to serve the remaining year
of Mr. Hunt’s term,

Since the last annual meeting in July, 1948, the Board has held eight
meetings, extending from 2 to 6 days each. In these meeting were con-
sidered such varied maiters as examination questions, qualifications of
applicants, grading examinations, complaints against attorneys, a question in
ethics, arranging referendums for recommendations of the Bar to the Gov-
ernor of appointees to the Supreme Court and Distriet Courts, meeting
with the Bar legislative committee and appearing before legislative com-
mittees, consulting with the Supreme Court respecting admissions and rules,
arranging for the special meeting of the Bar in Deceinber, 1948, and
arranging a program for this meeting.

Three formal complaints, and a few informal ones, were received, In
one, disbarment action has been ordered; in one, an arbifration has been
consented to; and the third was received toc recently f{o be disposed of.
As has been the practice, the informal complaints have been satisfactorily
adjusted through the Secretary’s office.

Governor Robins has acted upon appointments to two places on the
Supreme Court, and to five District judgeships in accordance with recom-
mendations of the whole Bar with respect to Justices, and of the District
Bars with respect to Judges. The Bar should, and I am sure does, appre-
ciate fully this confidence of the Chief Executive of the State of Idsho
in the Bar’s selection of worthy men to recommend for judicial position.
It is the duty of the Bar never to fail the Governor nor the people of Idaho
in this, nor in any other respect.

APPROPRIATION FUNDS

July 1, 1948 Balance in Fund... .5 5,636.40
July 1, 1948 to June 1, 1949—License Receipts 4,520.00
Examination Fees 1,925.00

Costs e - 5.00

June 1, 1949 Total Balance & Receipts ......ccoveeeeeee$ 12,086.40
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EXPENDITURES
July 1, 1948 to June 1, 1948:

Personal Services 2,670.30
Travel v 1,104.46
Other Expenses {(Express, Tel. & Tel., FPostage,
Printing 1948 Proceedings, Supplies}... 1,599.10
Refunds (Examination Fee)... 25.00
Total Expenditures ........... 5,398.86
June 1, 1943 Balance in Fund 6,687.54

Since our last annual meeting, the following deaths have been reported:

Marshall B. Chapman, Twin Falls
E. J. Frawley, Boise

Miles S. Johnston, Lewiston

T. L. Martin, Boise

Franklin P. Pfirman, Wallace

Guy Stevens, Blackfoot

James A. Wayne, Wallace

Jesse B. Hawley, Boise

The voting power of members of local Bar associations in attendance
at this meeting in those cages where such vote is required, is:

Shoshone County Bar Assn. .... 26
Clearwater Bar AssD............. .. 954
Third Judicial Dist. Bar...........c.ccccc.c.... 148
Fifth {and Sixth} Judicial Dist. Bar
Assn. 70
Seventh Jud1c1a1 D1st Bar 95
.. 35
Ninth Judicial Dist. Bar 38
Eleventh (& Fourth) Jud1c1a1 DLSt
BAT ASET e ren e seeacrsser et cemsasse smnmsins 75
Total Vote s 503

PRES. MERRILL: I shall appoint members of two committees, The
first is the Canvassing Committee for the Eastern Division election; Sidney
Smith, Chairman, Edward Bloem and Homer Martin; these gentlemen will
report by tomorrow affernoon.

The other cormmittee is the Resolutions Committee; Wm. Hawkins, as
Chairman, Don Bistline, Carl Burke, Gilbert 8t. Clair and Judge Sutton.
This committee will be ready to report by Wednesday morning.

(Whereupon J. F. Martin made announcements concerning entertain-
ment at the convention,)

PRES. MERRILL: Gentlemen, It is usual at this time for the outgoing
president to give his annual report and fo point out a few things which,
in his opimion, should be given consideration by members of the profession,
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Legialation

We were very successful in getting through the legislature our program
which was outlined by you at the convention in December.

A hill providing for the Office of Coordinator was passed. This bill
provided that one of the Justices of the Supreme Court shall serve as
Coordinator and gave him power

a To procure data from time to time of the business transacted by
the District Courts, the state of our dockets, and the need for
assistance.

b. 'To report to the Supreme Court concerning the need for assistance
of warious District Courts.

It also gave to the Supreme Court, with the approval of the Governor,
power to assign District Judges to other Districts, to help clear calendars,
or for a specific purpose.

The Supreme Court has not as yet started to operate under the Co-
ordinator Act, but T understand it will do so as soon as possible. If the
Court exercises the power given it under this Act, it will relieve all con-
gestion in the District Court and thus aid in avoiding delays in the trial
and disposition of cases.

A bill fixing the retirement of Supreme and District Court Judges at
7¢ and making other changes in the Retirement Act was passed.

A bill providing for the continuance of Idsho Code Commission was
also passed.

Supreme Court and District Court salaries were increased to $7500.00
and $6500.00 respectively, We diligently tried to get greater increases,
but this was the best we could do,

Our plan to increase the annual license fee of members of the Bar
from $10.00 to $15.00 did not pass. Nor did the plan for the establishment
of a permanent judicial council.

One other bill, neither sponsored by the Bar nor submitted to it or
the Supreme Court for consideration, passed, Ii permitted graduates of
the University of Idaho Law School, and any graduate of any other accred-
ited law school who had attended the University of Idaho Law School for
two terms, to be admitted to practice law without examination.. Your
cominissioners opposed this bill because we felt it would definitely lower
the standards which we have built up over a period of more than 25 years,
and- for the further reason that we felt that the admission of attorneys
to practice law was a judicial function and not a legislative one. However,
with the aid of two of the attorneys of the Senate, this bill passed both
houses and became law without the signature of the Governor. Your com-
missioners then instituted a test case in the Supreme Court to test the
constitutionality of the Act. The Supreme Court declared the Act uncon-
stitutional. '

We realize that many members of the Bar were in favor of this bill,
but it was impossible to work under {wo systems, one a legislative act,
and the other the rules of the Supreme Court. Furthermore, both the
recognized and approved law colleges, and the American Bar Association
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were opposed to such admissions. Experience in Idaho and elsewhere has
demonstrated that bar examinations have been distinctly helpful to law
colteges in maintaining a higher standard of legal education. Similar legis-
lation was introduced in the legislatures of Utah, Nevada, and Washing-
ton, but in all of these states the legislation was either defeated or the bill
vetoed by the Governor. We, therefore, felt it was time to find out once
and for all whether the Supreme Court or the legislature, whose members
with few exceptions were laymen, had the power to prescribe rules of
admission to the Bar. In the long range view we felt it doubtful if the
control of the Bar and Court should be lost through acquiescence ta
invasion of judicial powers by other departments of government.. Under
the present system of admission under Court rules, the matter of changing
any and every requirement, educational or otherwise, can, with greater
speed and with greater understanding and more intelligent consideration,
be presented to the Idaho Bar, its Commission, and the Supreme Court.

Admission to Bar

The Arnerican Bar Association, the Association of Law Colleges (of
which the University of Idaho is a member), and the Idaho State Bar
have diligently tried during the past 25 years to raise the standards of the
Bar and to be sure that those who are admitted are well gualified. Now
that it is definitely established that the Supreme Court has the inherent
power over admission, it might be well to review the rules of admission
and to suggest to the Supreme Court needed changes. Our rules now
provide for two years of general college training and three years in a law
school, or if the applicant cannot furnish evidence of two years of college
study, then “applicant must arrange with some person or commitiee satis-
factory, in advance, to the Board for examination and present to the Board
a certificate as to whether or not such person or cormnrittee, after. exam-
ination, believes the applicant possesses educational qualifications equiva-
ient to a two-year college course.”

This is very unsatisfactory. It is impossible for the Board to determine
whether or not the applicant has the equivalent of two years college train-
ing. It, therefore, comes down to a guess proposition on the part of the
Board. It would seem that if one has the desire {o practice law, one could
get two years: of college training before one began the study of Jaw.

The rules aiso provide “or four years study of law in the office and
under the personal supervision and direction of a practicing attorney at
law in good standing.”” This is also very unsaiisfactory. Usually the
applicant who seeks admission through study in a law office is also the
applicant who has not had two years of college training, so we have one
seeking admission who has neither two years of general college nor law
school training, More and more of the approved law colleges are, them-
selves, requiring three or four years pre-law college training with more or
less required subjects. The wvast increase in the range of necessary know-
ledge by lawyers znd the increase of the complexity of modern business
and living has outdistanced the fraditional law courses and subjects, Many
allied courses, such as accounting, administrative and regulatory bodies,
cannot be fitted into the 3 year time allotted for law study and therefore
must be assigned to the pre-law study peried.

Incidentally, the Bar and certain Foundations are even now engaged
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in an intricate, comprehensive survey of the whole field of the legal pro-
fession, and this includes admissions. It is gratifying to know that pre-
liminary surveys, so far published, with respect to admission, show Idaho
procedure among the higher recommendations.

Your Bar Commission is aiding in this survey and has in mind a re-
examination of the whole admission problem in Idaho, T would, therefore,
recommend:

1. Three years of general college study before applicant is admitted
to the law school.

2. I1f law office training is recognized, then applicant should have
three years general college training before he commences his
study in a law office. In other words, that the eguivalency rule
be abolished.

3, That if one wishes to study in a law office he must register with
the Board before his four years of study begins and at the end
of his first year of study, he must take and pass an examination
on first year subjects. Arrangements could be made with the
University of Idaho Law School to give to these applicants the
same examination which is given to their first year students upon
completion of the first year course of study.

4, 1 recommend serious consideration be pgiven by the Board and
the Supreme Court to ascertain whether or not the rules permit-
ting law office study be abolished entirely. We have an outstanding
law school in Idaho and it seems that if one has the serious desire
to practice law, one could, without too much expense, go to the
University of Idaho Law College for the required time. It is a
doubtful boon to any individual these days to permit him to practice
lIzw in competition with lawyers, the bulk of whom will have had
much better educational training. And it is of doubtful value to
the public and the court system to lower education and admission
requirements. No¢ matter how we may sympathize with some
individual cases, we must not forget that the public interest is by
far the most weighty concern. Lower standards are not a real
kindness to the individual favored by such lower standards, and
can be a distinct menace to the public and profession, just as
lowered medical standards might be.

Appointment of Judges.

During the administration of the Honorable C. A, Robins as Governor
of Idaho, we have had excellent cooperation between the Governor and
the Bar, both State and District, in selecting Judges to be appointed to
the Supreme Court and various District Courts., The Governor has,
without exception, followed the recommendation of the Bar. In recom-
mending candidates, we have submitted to the Governor only one name,
It seems to me this is a litile uniair to the Governor as it leaves him with
no choice. He either follows our recommendation or he doesn’t. T, there-
fore, suggest we reconsider our resolution passed by our last convention
to ascertain whether or not it should be changed so that we submit to
the Governor at least two names for each appointment.
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Annual Fees

There was a bill proposed to the legislature whereby all special funds,
including the funds belonging to the Bar, would be thrown into the
General Fund, This would necessitate an appropriation every iwo years.
The lepislature may or may not appropriate the amount we pay in. It
was, therefore, thought inadvisable to urge the legislature to pass our pro-
posed bill increasing cur annual license fee from $10.00 to $15.00; so we
are still operating under the $10.00 license fee. I do not know of any
profession, labor organization, trade or business organization, whose fees
are so low. Doctars, dentists, realtors, common laborers, carpenters, brick
layers pay far more to their staie organization than do lawyers. It is
almost impossible for your Board to carry on under present license fees.
If our funds are transferred from a special to a general fund by the legis-
lature, it might be well to consider whether or not the Supreme Court
has power to fix license fees of attorneys. It has power of admissions
and disbarmenis. If it can pass rules of admission, can’t it also provide
for a fee to be used in connection with the welfare and discipline of
members of the Bar? If, in our investigation, we find that the Supreme
Court has this power, then it might be well to consider a method whereby
the license fee of lawyers can be fixed by the Supreme Court rather than
by the legislature, thus maintaining our funds free from legislative controls.

A Permanent Judicial Council

Last year President E. B. Smith recommended a permanent judicial
council and as Chairman of the Legislative Commitiee diligently tried
to get an act passed by the legislature which would accomplish this purpose.
However, largely because of the expense involved, the legislature refused
to pass an act to establish a permanent judicial council. Most of the states
of the Union have now authorized the establishment of a judicial council
by legislative enactment, and I would recommend that we continue our
study and our efforts to the end that a permanent judicial council be
established in the State of Idaho.

Lay Opinion

It might be well for us, as lawyers, to consider lay opinion or what
the pul_)lic in general thinks of lawyers.

A survey of lay opinion of lawyers was conducted by the Committee
on Public Relations of the Iowa State Bar Association. The results are
very interesting. Among the findings of the committee were the following:

a. Lawyers are less well known within their communities than doctors
and dentists, but more believe lawyers charge too much than
these other professions,

b. The_49% who have hired lawyers in the past were satisfied with
their services, however, 1 out of 5 of this group feel they were
charged too much for the services rendered.

¢. Both Iowa Courts and Iowa laws are believed to be about as good
as they should be with “delays” mentiched as the principal objec-
tion to the courts.
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d. Principal way for both lawyers and courts to improve their services
is to avoid delay.

e. 40% like something about lawyers; 16% like nothing about lawyers;
39% don’t know lawyers; 5% were indefinite.

This survey In Iowa shows thatf much could be done by lawyers in
the field of public relations. Much of the dissatisfaction with lawyers
is caused by lawyers themselves. The delays in court could be eliminated
almost entirely by proper cooperation between the lawyers and the judges.

Lawyers create bad opinions in lay minds by criticizing the courts
and each other.

It seems hard for lawyers to cooperate, Instead of fightmg out
probitems in ocur convention and then abiding by the vote of the majority,
we tzke them {o the legislature composed of members who are practically
all laymen. We create an entirely false opinion based upon false concep-
tiong of our problems. Perhaps the remedy would be for us to send more
lawyers to the legislature. If used to be that a great number of the
legisiature were lawyers, but now very few lawyers seek legislative office.

Participation of Lawyers in Bar Activities

More lawyers should participate in bar activities. Theodore Roosevelt
said “Every man owes some of his time to the upbuilding of the profession
to which he belongs.” We find some lawyers always willing {o help,
but the group is too small. One of the most difficult committee appoint-
ments is the examining committee, whose duty it is to prepare questions
and correct examination papers for new applicanis, With so many
applicants seeking admission to the Bar we must have competent men on
this committee. In order to avoid a preat burden on any one group, we
should have three men on this committee to every eight applicants. If
we have 32 applicants, then we should have 12 lawyers on the examining
committee.

There are many other committee appointments which fake a pgreat
deal of time of the members, but the cooperation of all members of the
Bar is necessary in order to lighten the load and still accomplish the
aims and objects of this organization.

In conclusion, permit me to plead for a united bar., We are an
integrated body created by the legislature as’ an arm of the judiciary,
but sometimes I feel we are far apart in our thinking and in our acting.
I understand the committee appointed at the adjournment of the last
legislature for the purpose of making recommendations for the re-
organization of our state government has spent considerable time in
working out details of re-organization. This re-organization, of course,
may affect the judicial branch of our government as well as any other.
I would suggest that as soon as the report by this commitee is made
public, we study it carefully so as to ascertain just how it affects the
judiciary, the number of judicial districts and the lower courts, so as
to be sure that any change in our judicial system will be for the best
interest of the people of the state, the Bar and the courts. It may be
that this lay committee can accomplish a re-organization and unification
of our courts, about which we have talked since 1932, bui so far have
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accomplished nothing, save and except the passage of the law creating a
Coordinator of the Courts.

PRES. MERRILL. Gentlemen, the next jtem on our program is
“Meeting Idaho's Newest Lawyers”, by Claude V. Marcus, cne of your
commissioners.

CLAUDE V. MARCUS: Mr. President, ladies and gentlemen and
guests. It is a reat pleasure to introduce the freshman class of our
profession. Incidentally, the three old professors on the Commission
darn near lost control of our freshmen during the past year. (laughter).
I am sure the entire Bar feels that it is a real problem and a vital
requirement that we have our young members who are coming into the
profession come into the Idaho State Bar and take an active part in it.
It is a pieasure to be able to introduce those that have passed all of
the obstacles and who have been admitted to the profession.

I might also say that the Commission is, at the present time, studying
programs that we may be able to develop which will be a real financial
help to our young men and women coming into the profession. And
during the next year we certainly hope to be able to attain some of
those objects.

The following persons heve been admitted to practice since our last
annual convention. We would like those who are present to stand up
and be recognized as their names are called.

ALL MEMBERS OF IDAHQ STATE BAR ADMITTED
SINCE ‘1948 CONVENTION

September—1948:

Harold Piatt Hull—Wallace
Lewis V, Daniel—Payette
Richard Riordan—Nampa
George B, Redford—Rupert
Charles R. Donaldson—DBoise -
Warren F. Gardner—Orofino
Fohn Alden Hull—Wallace
James A, Towles—Kellogg

Wm. D. McFarlanda—Coeur d’Alene
Jack B, Furey—Moscow
Robert Remaklus—Cascade
Dale Morgan—Boise

Robert V., Kidwell—Council
James E, Bruce, Jr—Boise
Leonard Q. Kingsford—Rexburg
Keith Petty—FPocatello

John R. Kemper—Nez Perce

June—184%-

Fay Lee Berger Anderson—Caldwell
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Arthur E, Babbel-Twin Falls
Herman Earl Bedke—Quakley

John B. Bell—Boise

Stephen Bistline—Pocatello

Ruby ¥. Brown-—Pocatello

Alan Donald Cameron—DBoise
Wayne Edwin Davis-—Caldwell
Elpert Sumner Delana--Boige
James Bush Donart—Weiser
Theodore Holcomb Eberle—Boise
Harold Sandford Forbush—Driggs
Louie Gorrono—Emmett

George Albert Greenfield—Caldwell
John William Gunn—Boise

Francis Hubert Hicks—Twin Falls
Kathryn C. Drong—Lewiston
Samuel Kaufman, Jr.—Boise

Max George Lloyd—Twin Falls
Hardy Clayton Lyons—Bonners Ferry
Leslie Theodore McCarthy—Lewiston
Wesley Fielding Merrill-—-Pocatello
Dean Edgar Miller—Caldwell
Eugene I. Miller—Coeur d’Alene
Robert Thomas Miller—Boise

Arlie Olin Moore—DBoise

Norman Haight Nielson——Burley
Watt Edmund Prather—Bonners Ferry
Donald Alexander Purdy-—Boise
Edward I. Scott—Malad

Arthur Lawrence JSmith—Moscow
Farrel James Tovey—Boise

Alvin B, Walker—Boise

Gentlemen, I am sure I speak for the entire Bar when I say that
we welcome these young men and women into the practice of the pro-
fession. I am also speaking for all of us when I assure them that any
time they have a difficult problem, there will be some experienced member
of the Bar near by who will be glad to assist them over the hurdles,
and we wish them all of the success in the world in the practice of
our profession, and we hope more of them will be at ocur convention
next year, (applause)

PRES. MERRILL: Gentlemen, since the Federal Rules were published
a few years ago, there has been considerable discussion among attorneys
about pre-trial procedure. Some attorneys are of the opinion that the
pre-trial procedure can be used in our District Courts. Judge Winstead
has consented to talk about pre-trial procedure in Idaho Courts. Judge
Winstead,

JUDGE CHAS. E. WINSTEAD: Mr. President, ladies and gentlemen
of the Bar:

Pursuant to Act of Congress of June 19, 1934, {Chapter 651, 48
Stat 1064; U.'S.C.A. Title 28, §723¢c) the Supreme Court of the United

!
i
i
f

IDATIO STATE BAR PROCEEDINGS 13

States adopted Rules of Civil Procedure for the District Courts of the
United States, to be effective as of September 1, 1936. Included in these
Rules is Rule 16, which reads as follows:

“Rule 16. PRE-TRIAL PROCEDURE: FORMULATING ISSUES.
In any action, the court may in its discretion direct the attorneys for
the parties to appear before it for a conference to consider

{1) The simplification of the issues;

(2) The necessity or desirability of amendments to the
pleadings;

(3) The possibility of obtaining admissions of fact and
of documents which will avoid unnecessary proof;

(4} The limitation of the number of expert withesses;

(5) The advisability of a preliminary reference of issues
to a master for findings to be used as evidence when the trial
is to be by jury;

(6} Such other matters as may aid in the disposition
of the action.

The court shall make an order which recites the action taken
at the conference, the amendments allowed to the pleadings, and the
agreements made by the parties as to any of the matiers considered,
and which limits the issues for trial to those not disposed of by
admissions or agreemenis of counsel; and such order when entered
controls the subsequent course of the action, uniess modified at the
trial to prevent manifest injustice. The court in its discretion may
establish by rule a pre-trial calendar on which actions may be placed
for consideration as above provided and may either confine the
calendar to jury actions or to non-jury actions or extend it to all
actions.”

Under the influence of the new Federal Rules and the Idaho Siate
Bar, the Idaho Legislature at the 1841 Session (Chap. 90, 1941 Session
Laws) by specific enactment recognized the power of the Idaho Supreme
Court to prescribe rules of procedure for all the courts of Idaho. Section I
of this Act reads:

“That the inherent power of the Supreme Court to make riles
governing procedure in all {he courts of Idaho is hereby recognized
and confirmed.”

Pursuant to such Act, the Supreme Court appointed a Rules Com-
mittee to assist in the formulation of such rules. This commitiee met in
May, 1941, and prepared a preliminary draft for discussion at the annual
meeting of the Idaho State Bar at Sun Valley on July 11 and 12, 1941.
The final draft of fhe proposed rules by this committee was made and
presented to the Supreme Court in the fall of 1942, There it rests
in peace!

The Idaho Rules Committee adopied without amendment Federal
Rule 16. It is with this Rule, or rather a practice and procedure arising
out of the purpose and intent of this Rule, with which I am concerned
today.
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Section 1-1604, Idaho Code, 1947, reads as follows:

“1-1604, COURTS MAY MAKE RULES—RESTRICTION. ¥Xvery
court of record may make rules not inconsistent with the laws of this
state, for its own government and the government of its officers;
but such rules must neither impose a tax or charge upon any legal
proceeding nor give an allowance to any officer for services.”

Just when this statute originated, I do not know. However, it appears
as §3863, Revised Statutes of Idaho, 1887, and has appeared without
interruption since then in all subsequent codes.

When the right of the District Court to formulate its own rules afier
the effective date of Chapter 90, 1941 Session Laws, was questioned in
the case of Stilwell vs., Weiser Iron Works, 66 Idaho 227, the court said
at page 230:

“Appellant contends that 18941 Session Laws, c. 90, page 164,
vested exclusive power in the Supreme Court to make rules for the

district courts, hence the rule, having been established by the district
court, not the Supreme Court, is without force or effect. It is unnecessary
to determine whether the right or power exisis independently of the
statute, or was so granted or is exclusive, because until the Supreme
Court promuigated rules for the district court, and it has not done so,
the disfir(i:ct c?urts have power {o make their own rules of procedure.
1-1604 1.C. A

Since the war there has been an unusual increase in cases filed in
the Third Judicial District, and particularly in jury cases. This has been
due not only {o a substantial increase in population, but also to an increase
in automobile accident cases and the controversies which logically and
inevitably follow a wartime “honeymoon” of high prices, high gzalaries
and wages, loose credits, and the break in easy money conditions,

In order to keep business current, where it has been possibie I have
tried out pre-trial methods. I have tried f{o get counsel to use realism in
their profession. From my own experience in years of practice and from
vears of observation of trial methods and procedure, I know that a
successful attorney remains successful so long as he develops and keeps
a reputation for taking care of his business, A client whose business is
worth while wants action and wants results, Few fees in this area are
based upon a per diern basis. Under a fixed fee, if counsel can finish a
case in two days instead of four, the other two days are his. own for
other business. If it is a jury case, the county is two days ahead in jury
fees, and other litiganfts have a chance to use the time saved.

The civil practice of attorneys has become a business practice. Neither
the valuable client nor the court is interested in time consumed in waste
motion, interminable staging, or flowery oratory.

It has been well said that, “The theory and practice of pre-trial pro-
cedure is very simple. Tt consists merely of the investigatio'n or analysis
of a pending action in order to insure determination of the precise ques-
tion or questions at issue, the elimination of unessentials of proof and
s0 shaping the case as to insure that it will be iried in an efficient manner.”

At the risk of being considered somewhat unorthodex by some of

IDAHO STATE BAR PROCEEDINGS 15

my brethren of the Bench and Bar, I have in individual cases adopted an
infortnal pre-trial procedure of my own. I do not want you to under-
stand that 1 have adopted a rule which follows Rule 16, or that I prepare
the orders contemplated by this Rule. What I am doing is to follow
informally what I believe is the spirit and intent of the Rule.

In contested divorce cases I have called counsel into my office for
a round table conference. There we have discussed property settlements,
gone into questions of custody of the children, and accomplished in hours
what under the old-fashioned methods of trials would have taken days.
Most counsel are fair-minded and inferested that justice be done. We
have disappointed scandal-loving spectators, avoided the rewashing of
dirty linen, and have reached a solution without delays and without the
interposition of so-called experts upon various phases of the controversy.

I have had cases where, after listening to a battery of “experts” on
one side followed by a similar battery on the other side, I have suggested
to counsel that I probably then should have an equal number of counsel
on each side sworn and testify, in order to complete the picture!

The observant lawyer, looking back over his experiences in the
profession will recall that in the average lawsuit probably not over three
or four vital questions are involved. These questions in the initial plead-
ings are often camouflaged and covered up with scenery and unessential
details. Xs it not much better from every point of view to separate the
wheat from the chaff by a round table discussion which may eliminate
the immaterial and unnecessary issues which do not go to the real merits
of the case, but only involve a wasfe of t{ime for all concerned?

We still have with us the litigant who is "set on lawing his neighbor
or his spouse uniil Hell freezes over.” He hires an attorney to prepare
a field day where he can give vent to his spleen. He may become bitter,
especially with a young attorney, if his field day is cut short or inter-
rupted. However, our courts are not maintained at public expense ifor
this.class of litigation. Such a litigant does not make a good witness or
a good client. He is always dissatisfied, and every time he comes into
court he is represented by a new counsel

It is not every case that'is suitable for this procedure. The success
of this method depends upon an inielligent selection of cases to be con-
sidered and a sympathetic cooperation by counsel. The rights of litigants
are given full protection, for in the event no agreement can be reached
in conference on a maiter involved, the objecting counsel is always per-
mitted at the proper time to make his record for use upon a possible appeal.

Frankly, I do not agree with those members of the Bar who support
the eniire Federal Rule system for the state courts. We have developed
our own pleadings and procedure. Unless a change will bring an improve-
ment, there is no justification for a change. However, I am firmly con-
vinced that our practice and procedure can and should be improved by
taking over the pre-trial (Rule 16) and perhaps a few other provisions
of the Federal practice.

PRES. MEBRRILL: Judge Winstead will answer any guestions that
you desire him to answer. If you want any discussion, we have the time.

JUDGE E. V, BOUGHTON: I was very much impressed with Judge
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Winstead’s experiences, and I notice that he is a little arbitrary once in a
while. But I want to endorse that attitude upon the part of the Court.
I have had some experience of that kind myself. I tried a case not long
ago, and they wouldn’t get together, and there was a substantial part
of the evidence which involved valuable property. It was on a contract.
I took an adjournment and called counsel to the office and said, “Find out
how much the rental value of the property is, and deduct it from a certain
amount, and that is it.” In about ten minutes I had that fixed up.

I want to suggest one other thing, although it may not be in line
with the suggestions by Judge Winstead, In these divorce cases where
the husband moves out of the siate, and you can’t get any action on him
for the support of the children, I wish something could be conceived.
1 had a case recently where the couple had four children, the woman
was on relief. She applied for a divorce, and the evidence was satis-
factory as far as a cause of action was concerned. I said, “Where is
the defendant?”

She said, “He Is in Spokane,” .

“What provision has been made for the support of these children?”

She said, “We can’t do anything with him.”

I said, “Do you want to get married?”

She said, “No, I don’t care anything about it. Nobody would have me
anyway with these four children to take care of.”

I said, “Who is paying for this diverce?”

“He is. He wants to get married.”

“Well,” I said, “There will be no divorce granted in this case until that
man comes into Court with a contract of some kind to take care of these
child.ren." '

Within three days we had a contract to take care of them. The case work-
ed, but it was arbitrary.

JUDGE WINSTEAD: I recall a property squahble where the lady got
away with the husband’s watch. It was about a $40.00 watch, Until it dis-
appeared we had a property setilement. The last time I heard it was worth
£200.00.

I think ofttimes the attorneys just need somebody to back them up so
that they can talk to their clients. It is a question of forcing the issue. In a
lot of cases there is so much waste of time that you could use for other pur-
poses, and if the attorneys could just be brought in to discuss the matters
across the table and use a pre-trial method, you would save the time,

CARL BURKE: Have you given any thought to pre-discovery under the
Federal Rules?

JUDGE WINSTEAD: ' That is another rule that could be used very nicely
in the state court, There are a number of those rules that could be considered.
A number of them were recommended to the Supreme Court on the suppo-
sition that maybe the Supreme Court might adopt them. But for some reason
or other the Brothers of the Supreme Court started, bui never have finished,
adopting rules. Consequently, the rules are still on deposit.

MARCUS WARE: I was in one of these cases that the Judge tried last
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January at Moscow, We all expected about a three weeks trial. The attorneys
on both sides of the case were rather rudely shocked and disturbed when the
Judge suggested an informal pre-trial discussion, But I am confident that
every attorney was more than satisfied with the shortening of the trial that
resulted from it. I don't think any attorney was deprived of any particular
legal point or question. The dispuied facts were avoided, but zll the simple
matters or matters which involved merely computations or caleulations or
things the accountants could agree upon were very readily agreed upon and
were readily determined by that procedure, Personally, I hope that the par-
ticular rule that Judge Winstead has explained will be adopted.

HOMER MARTIN: As long as we have hundreds of these default di-
vorce cases, would it be arranging in advance for the disposition of the de-
fault cases, if the Judge and attorney would sit down for five minutes and
discuss the quality of the evidence in a default matter as a pre-trial pro-
cedure? It would eliminate a considerable amount of actual Court time.

JUDGE WINSTEAD: It might. I just recall a discussion had this noon
at the luncheon table. One of the attorneys told about a case where the ai-
torney went on the stand to pick up the loose ends in order to fill out the
testimony in the case.

HOMER MARTIN: For instance, I know of cases where the attorney
thought he had a legitimate cause of action, and the Judge finally gave him
the benefit of the doubt. A simple matter of two minutes of pre-trial discus-
sion would show that more evidence than the attorney felt was amply suf-
ficient would be required by the Judge. Would that be predetermining the
matter, or would that be a legitimate case for pre-trial discussion? Wouldn't
that save the Court and the attorneys a considerable amount of time?

JUDGE WINSTEAD: It might be possible, because every once in a
while I think the attorney needs evidence, period.

E. B. SMITH: The subject matter that Judge Winstead has touched
upon is so important that it should be referred to the Resolutions Committee.

1 have had some experience with a novel pre-trial procedure in Idaho
inaugurated by George W. Suppiger during his many years as a member of
the Industrial Accident Board. We have been able to dispose of the most
involved industrial accident cases, which, if tried in the District Courts in
line with the procedure which you are trying to get away from and men-
tioned in your talk, would take at least five or six days; we have been able
to dispose of those cases in a matter of hours.

You and I are both exponents of the theory of a permanent Judicial
Council for Idaho, What do you think about the desirability of a study by
a continuing Judicial Council for Idaho, appointed by the Bar until we do get
a permanent Judicial Council. It would be necessary in order to get a pre-
trial procedure more or less uniform throughout the saite, In other words,
you have {o educate other District Judges. 'Don’t you think the program
should be followed through by a permanent Judicial Council, if we could
ever get one?

JUDGE WINSTEAD: I think so. If the Supreme Court is not going to
adopt the rules, the District Courts will have to. Along this line I might say
that the Governor is kindly disposed to the idea of again calling the District
Judges of the state into session. When we gave up the Judicial Section of the
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State Bar at Idaho Falls many years ago it was on the supposition that the
Supreme Court would call the District Judges together once every biennium
for the purpose of discussing problems of interest to the various District
Courts of the state. Like the rules, that resoiution has never been endorsed
by the Supreme Court, The first time in the history of the state that the
District Judges of the state got together was about two years age when 12
District Judges out of 16 met in Boise. That meeting was in connection with
the problems before the State Board of Correction. I am acting secretary of
the Distriect Judges' Association, and at this meeting I would be glad fo
present the matter, I think a recommendation coming from the Bar of the
state for the adoption of this rule, or any cther rule, would be well received
by the District Judges and would be considered. One thing about it, we will
at least get action on the matter by the District Judges’ Association if a ma-
jority favor it.

E. B, SMITH: One more question, Judge Winstead. Do the District
Courts have the power to adopt rules of procedure in the absence of the
Supreme Court doing so?

JUDGE WINSTEAD: The Supreme Court in one case said that, and they
haven’t changed their minds as yet.

J. L. EBERLE: This discussion is getiing long, but I do think it is one
of the most important problems that we have, Judge Winstead has rather
humorously referred to the reason why these rules have rested in peace for
many years, but there is really nothing funny about it, Idaho, when it comes
to discovery and pre-trial, is one of the backward states. There is ho reason
for it. Seven years ago those rules were submitted under an enabling act,
and I think we in the Bar who are active have been discouraged, Now there
is a change in the Supreme Court, and there is no reason why we should not
take active measures to try and reactivate and get some action, The District
Court rules are only temporary. Ultimately we must have the Supreme Court
rules for the entire state. I think the Bar now should reactivate the efforis
we started seven years ago, particularly with reference to those two rules.

Idaho discovery? We have no discovery except the onhe statuie giving a
right to examine written documents. That is the only thing we have, I would
like to amend Smith’s suggestion to include discovery with pre-trial for the
Resolutions Committee. We should have an active committee to try to sell
the idea to the Supreme Court and to try io modernize our procedure with
reference to those two phases.

DALE MORGAN: A little off the subject and referring to what Judge
Boughton referred to, namely, the question of service of process upon hus-
bands who have skipped out of the state. I don't know that a judgment, if
you had personal service, in many instances would be very good. But it

occurs to me that if we can have legislation in the state whereby a non-

resident motorist, traveling over the highways in the State of Idaho, appoints
the Secretary of State his agent for the purpose of the service of summons
in connection with automobile accidents arising out of the use of the high-
ways of the state, similar legislation might be Constitutional and overcomse
the rule of venue in these cases. If there was actual cohabitation and living
together as husband and wife, they could make the Secretary of State their
agent, ’

DEAN STIMSON; I would like to say that the Commissioners for Uniform
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State Laws are now drafting a statute dealing with the problem arising when
the husband goes to another state and does not support his family.

PRES. MERRILL: In drafting this program, we intentionally tried to
avoid long sessions and too many speeches. We want to call your attention
to the announcements that Mr. Martin made a little while ago in regard to
the barbeque tonight and the pleasure program during the convention.

Tomorrow morning at 10:00 o'clock we will again have our session here,
and we urge that you all be here on time. We assure you we will get through
as quickly as possible without crowding the discussion.

EDWARD BLOOM: Mr. President, I just want to note for the record
the passing of Jesse B, Hawley. He was a great lawyer, a great humanitarian.
All of the middle aged lawyers such as myself, who have been members of
the Bar 20 years or more, have come under the influence of Jesse at one time
or another. He was an outstanding member of our Bar.

TUESDAY, JUNE 28, 1949, 10:00 A. M.
PRES. MERRILI.:: Ladies and gentlemen: The first part of our pro-
gram this morning is “An Underground Water Code” by R. P. Parry. We
will turn the time over fo Mr. Parry.

R. P. PARRY: I found, during the last session of the legislature, that
the underground water code was a highly controversial matter. It was almost
unbelievable how many toes we few innocents stepped on, apparently, when
we came into the legislature with this proposed code. Many people are against
it. Many people think we should not have an underground water code at all.
On the other hand, the State Reclamation Association and others have a
strong feeling that to really further develop Idaho and protect righis in
underground water, we should have such a code.

The State Reclamation Association asked our office fo prepare a draft
of a code. We attended various meetings and submitted such a draft to the
last legislature.

It is my purpose this morning, in a rather rambling way, to outline gen-
erally some of the problems and mention some of the questions that have
been raised in order that you gentlemen may be thinking about it, Because,
surely, I do not propose to know all the answers,

It would be rather hopeless repetition for me to go into any detailed
discussion of our Idaho cases on the subject, because last year, before this
same program, Mr. Inman of the Boise Bar gave a very definite paper on the
slate of our case-made law with respect to underground water. The paper,
of colrse, was printed in the annals of this association, and there have heen
no substantial changes since then,

When you start talking about underground water, you are probably dis-
cussing the pgreatest undeveloped asset or resource of the State of Idaho.
As we all know, our surface water is pretty much all developed, where it is
within reasonable economic bounds, The only further development that we
can have in Idaho in surface water are the one or two large projecis—either
from Snake River below Bliss, or the trans-mountain diversion of the Payette
and Boise Rivers through tunnels, which will run inte unnumbered millions
of dollars and wilt have to be accomplished, if at all, by some government
agency. But, apparently, underground we have a lot of water.
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It is, of course, axiomatic that in every state the Hmit of development,
either from agriculiure, industry or population standpoints, is controlied in
the last analysis by the amount of water available. In Idaho our water sup-
ply, of course, is particularly valuable, since we are an arid region and need
it for our agricultural use.

Many of you men know that from the point where the Snake River comes
out of the foot hills, north and east of Idaho Falls, in the neighborhood of
Ashton, all the way down to the final diversion at Milner Dam near Twin
Falls, there is a heavy leakage from Snake River to the west, under the lava.
That underground pool is in turn contributed to by Little Lost River and
Big Lost River and other disappearing streams. Apparently we have a large
flow of water underground there. As an example; In the irrigation season,
the Snake River is dry at Milner, where the two canals take out, one on the
north side and one on the south side. About 60 miles downstream, at the
Bliss bridge, there has never been measured less than 6,000 second feet of
water. In that short stretch of river, there is a gain from this underground
flow in this amount.

Scattered in other places in Idaho we have similar flows, We have under-
ground water about which we know little. We don’t know whether it is a
flowing or static bedy or an artesian basin. N aturally that underground sup-
ply has been accumulating for many, many years. In the first instance it
has to come from the same source as our surface water. It has to fall from
the sky, and at the present time we rather seemn to think that this water is
inexhaustible.

The development of this water is proceeding with extreme rapidity.
According to the Department of Reclamation, since the time they have
kept records, there have been about 984 permits granted for the use of
underground water covering either supplemental or original water for
about 400,000 acres. Their records go back to 1807. In the year 1948,
up to November i5th, there were some 424 permits granted out of that
984, Counting poth supplemenial and new water rights, those 424 permits
cover almost 200,000 acres, There have been many other developments
of which there is no record in the State Reclamation Depariment.

We take the water out from under the ground for a variety of purposes.
The most obvious is the use for domestic purposes. I believe the thinking
of everyone is that so far as individual domestic welis are concerned,
there should be no control over them. Anyone who wants to develop
domestic water for their own use, or for stock use, should he allowed
to do so uncontrolled. The proposal has been made that wells be exempted
to the extent of one miner’s inch which seems to make a very adeguate
flow for farm and ranch use.

There are places in Idaho where water is taken out of the ground
for drainage purposes, such as the Boise River Valley and other places.
we do that some in the Twin Falls country., It has been found that the
best way of controlling the underground water so that it does not rise too
high is by wells. In somne instances the wells are purely for the purpose
of getting rid of the water. In many other instances the wells have a
dual purpose. The water is pumped from under the ground in one place,
and conveyed by canals and ditches for use again in another place.

Industrial use of underground water is beginning to develop in Idaho,
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One of the first ones with which we came in confact in drawing this bill
wag the Westvaco Chemical Corporation near Poeatello, They are going
to use there large electric furnaces which will consume, in the ultimate,
some 50,000 kilowatts of power, They will need a vast amount of water
for cooling purposes. They are drilling wells and expect to use a large
amount of subterranean water. The Atomic Energy Commission is now
engaged in drilling a 20 inch well out in the Arco flats. It is admittedly
an exploratory well. Back of it is the idea that they are going to require
a tremendous amount of water,

The Bureau of Reclamation over north of Rupert is planning to
develop, I understand, some 20 or 30 thousand acres with a series of wells,
There are private individuals in there now with several thousands of acres
irrigated from wells.

50 you can see that there is a vast development of underground water
going on, both from the agricultural point of view and the industrial point
of view.

The history in moest of the other western states that are more advanced
than Idaho in this use of underground water is that they inevitably run
into a tremendous amount of trouble, Arizona developed a great part of
its marvelous Central Valley area by the use of underground water.
Part of it was drainage water they pumped up and reused in their canals,
and the other part was original use of underground water. Their situation
became critical about 18 months or two years ago. They found that this
water supply was not inexbaustible. The net result was that the year
before last Arizona had five separate sessions of iis legislature trying to
agree on some control of underground water, and of wells and their
relative priorities. California has had similar {roubie for many, many
years. New Mexico has had a host of such problems.

1t was our thought that possibly we could get at the problem early
enough in Idaho so that we could obwviaie some of the troubles that other
states had gotten into. On the general subject of underground water, as
you gentlemen know, there are about three basic rules. There is the old
English Common Law rule that the man who owns the surface of the
ground owns everything under it; the rocks, the dirt and everything to
the theoretica] center of the earth, and that this includes all underground
water. In the states that follow that rule, any man can put down a well
on his own land pump just as deep and as hard as he desires, regardless of
whom he may injure. That rule is not in much favor in the arid western
states.

There is another sort of hybrid form of that rule which has been
called the American Common Law doctrine, or the rule of reasonable use,
or the’doctrine of correlative rights. There are a flock of names for it
In over simplification, it seems to be to the effect that in any given under-
ground water basin, every man owning laqd over it has the righi to use
his theoretical proportionate share of water in that basin. They use that
rule in California, and it is similar to the rigarian rights doctrine that
they follow in surface water, It has resulted in a race to see who can
drill the deepest well and put on the heaviest pump, In any given basin
they keep going down and down, further and further, and keep putting on
stronger and stronger pumps.
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There is a third doctrine, the doctrine of appropriation. “The first
in time is the first in right’”” Of course, that it the doctrine we follow
in Idaho on surface water; and it has been the thought of those working
on the underground water code that for a variety of reasons, uniformity
and everything else, that this is the doctrine that should be established
in Idaho.

As was pointed out by Mr. Inman, our Supreme Court seems to be
pretty well commitieed to this rule. We have one case, known as the
Natatorium Case, involving the natural hot water near Boise, which was
a Public Utility Commission case and not a water appropriation case, in
which the Supreme Court of the State of Idaho held that the water
mvolved was percolating water, using “percolating” in the sense of static
water, and that therefore it was not subject to appropriation nor was it
public water. The general line of cleavage that has been followed by
western courts, in deciding what water is subject to appropriation, is to
make a distinction between percolating water and flowing water, To¢ me
the term “percolating” connotes some movement. But in the one and only
case we have had in Idaho, which I said was not an appropriation case,
where it was clearly admitted that it was percolating water, in the sense
of static water, the Idalo Supreme Court held that the water in question
was private water and the doctrine of appropriation did not apply. In all
other Idabo cases which have come up, while they have done lots of talking,
the actual holding of the Court, as distinguished from the language used,
has been that in every case the water there was flowing or moving water,
and our Court has said that the doetrine of appropriation applied,

Merely as an item of interest, the initial case of that Lind was the
case of Bower vs. Moorman in which the majority opinion was written by
Judge Budge. In the second case on the subject, Judge Budge dissented
znd said he didn't mean to say, in the Bower case, that the doctrine of
appropriation applied; and that what he was trying to say was that we
had the doctrine of correlative use in Idaho. But the other members
of the Court said they disagreed with the Judge and he didn't know what
he had decided, and that the doctrine of appropriation did apply {laughter).

Now, in every one of those cases—there are four or five in number——
our Court has found, as a fact, that it was flowing water or moving water
which was involved, and they applied the doctrine of appropriation. They
have used language which has used “percolating” water in the sense of
moving water. Judge Givens, in one of the cases, said the water was
percolating because it was moving, which gets right over to the oppogite
use of the same word. In two of the cases they have gone so far as to
say that subterranean waters are subject to appropriation and that as to
all such water the first in time is first in right.

So in drafting the bill, it was our thought that one rule of property
should now be established in Idaho, and that at an early date so everyone
would know what it was and that was this; That we aholish the distinction
of what is flowing and what is percolating water, because after all po one
can see below the surface of the ground and see what is happening.
If we are going to have a law suit, we get to the narrow point of when
does the “flow” stop and when does it start “percolating” again. Do you
percolate up and down, or do you percolate sideways? It all would have
to be fought out in long and expensive cases. So it was our thought that
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it would be best to say that all water that is under the surface of the
ground is underground or subterranean water, and abolish the distinction
between percolating water and flowing water, or static water and moving
water, as the case may be; and announce, as a legislative rule, that all
water under the ground is dedicated to the public use of Idaho citizens
just the same as the surface streams. It seemed to those who have given
it the most thought that this would create the most substantial form ot
underground water rights, and it would protect those who have gone in
and expended a large amount of money developing such underground water.

It is expensive to develop underground water. There are some wells
that have actually been drilled in Idaho 20 and 22 inches in diameter
down five and six hundred feet. By the time such a well ig drilled and
equipped with pumps and pipe and that sort of thing, there is a large invest-
ment. It would be too bad from any angle if a chap who develops such
a water right and has gone to that expense is vulnerable to subsequent
attack.

To us this seemed obvious, but again there are some very subsiantial
dissents to such legislation. For instance, Senaior Elmer Williams of
Blackfooi, who was very much opposed to the underground water bill
in the last session of the legislature, is, according to the press dispatches,
touring eastern Idaho making speeches at luncheon clubs and so forth
saying the old English Common Law doctrine is the rule to follow in Idaho.
A pumber of men who have large areas of land on which they have put
wells seem fo think their rights will be best protected if that doctrine
is adopted. It is quite a bit different than anything that the Courts of
Idaho have announced so far,

The next point we thought was fundamental in preparing any under-
ground water bill was that assuredly we should not take any existing
rights away from anyone, Alt presently existing rights should be confirmed
and validated. There are many of them in Idaho of which there is no
record. We thought a simple and easy procedure should be set up whereby
every man claiming underground water rights could go in and make a
filing and have the right made a matter of record.

It was next thought we should state specifically the legislative rule
that all underground water rights could be acquired by appropriation and
appropriation only. Now, there is a divergence of thought there as to
whether or not there shouid be an attempt made to require that all under-
ground water righis be acquired, in the first instance, exclusively hy
applications to the State Reclamation Engineer, As you gentlemen know,
our Consiitution says that the use of the water of natural streams in Idaho
shall never be denied. PBack in 1903, or somewhere along in there, when
the legislature aitempted, with respect to surface water, to provide that
you could get water rights only by making application to the Department
of Reclamation, our Supreme Court held that to be unconstitutional. They
said that the provision in the Constitution which said the right to use the
water of natural streams should never be denied prohibited the legislature
from making any particular method exclusive, and that we could still
go ahead and get our water rights by diversion and actual use.

Now it isn’.t clear what parts of the underground water are natural
streams within the definition contained in the Constitution. Mr. Inman,
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in his very well reasoned paper of a year ago, suggested that he thought
that an attempt should be made to pass an underground water bill which
would make the administrative method of getting a water right exclusive
in so-far as it went to that part of the underground water which was not
flowing water, However, that would seem to add many comnplications to
the matier rather than clarify it. Unless and until there is an interpreta-
tion of whether or not any underground water is a natural stream within
the meaning of the Constitution, we will not know whether or not this
administrative process can be made exclusive.

In the bill that was submitted in the last session of the legisiature,
it was provided that you could acquire water hy appropriation only; but
there was no attempt to make the administrative measures absolutely ex-
clusive, The bill did set up a very defailed method of getting underground
water rights by administrative procedure. Many of them are now being
obtained that way, following the procedure that is set up primarily for
surface water rights. As I say, 424 permits were issued last year under
the present statutory method.

Then the question came up, and it caused a great deal of debate, as
io whether or not there should be any method of determining the adwverse
effect of one well or a group of wells upon another other than by court
action. One of the original draits of the bill proposed that whenever there
were edverse claims that a hearing could be had before the State Hecla-
mation Engineer. A storm of protests arose over this provision from
those who were inferested in wells. 'They claimed that they didn’t want
any one man to have the power to make such a2 decision. A number of
drafts were written, Finally one came out, after discussion with the joint
committees of the two houses, providing that wherever adverse claims
were filed as to a specific well, that a Local Underground Water Board
would be set up to determine that particular controversy alone. 'The board
was to be composed of the State Reclamation Engineer as one party; a
trained engineer or geologist appointed by the District Judge of the district
which included the well in controversy as the second party; and the two
to select a third mmember. This board, under rather informal rules and
procedure, was authorized to make a finding and determination as to the
adverse claims of these wells which would be binding and effective but
which would be subject to appeal to the District Court. If appealed to
the District Court, their findings of fact would not be binding upon the
court at all, but there would be a trial de novo.

It seemed to be the consensus of opinion of those who had gone into
the matter that that was about as fer as we could go in having some
preliminary decision of the adverse effect of the wells and still preserve
our judicial processes.

The one thing to which everyone seemed to be agreed was that no
arbitrary power should be given to any one man, One of the early drafts
provided that you couldn’t drill a well without a permii fromn the State
Reclamation Engineer. But it was the general thinking of almost everyone
thai there was so much uncertainty as to the existence, and quantity, and
location and so forth of underground water, that the only practical way
would be to let any man drill that wants to drill. However, it was
agreed that we should have some definite rule of property to protect the
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man who is there first with his investment. In other words, under that
set~up the gamble would always be taken by the late comer.

It all gets down to this: If you are going to have interference between
wells, who is going to take the gamble? The man who is already there
with his investment? Or the late comer who comes last onto the scene?

#5 1 have mentioned, the Act exempted from its conditions all domestic
wells, It exempted all wells where the water was pumped for drainage
purposes only by existing canal companies or irrigation districts, or such
organizations, for either drainage of land alone or for both drainage and
reuse on the sale project.

There were so many objeciions raised and so much time taken, that
by the time a reasonably acceptable bill was drawn, it was i the late
hours of the session, Silot machines and liquor and so forth were so far
in the forefront that it seemed rather absurd, on a matter of such great
importance, to throw it out into the legislature and try to pass it in any
last minute rush. So it was our suggestion that the matter be withheld
for further study and circulation, with the thought that possibly by the
time the next session of the legislature rolled around there would be some
congealing of thought on the matter. '

Some other objections oceur to me now. For instance, Canyon County
folks around Nampa or Caldwell, or both, seemed greatly excited and
felt there should be some exemptions so that a municipality would be
able to drill a well any time they wanted io and without any restrictions,
A thriving city could conceivably, under such a rule, go out and buy land
adjoining an existing irrigation well, put a weil down as a domestic well
and tske the water away from the irrigation well. The municipalities
already have the power of eminent domain. Any time they want to, by
that process, they can get water or wells. The Chamber of Commerce
of Caldwell passed some very strong resolutions stating that we were
trying fo interfere with their domestic water rights. That problem will
have to be solved, '

The folks at Mud Lake seemed fo think it was going to hurt them
where they allowed water to run from artesian wells the year around and
store it in a lake and use it in their canals later in the season. It was
our thinking that this was a right of use, and that the proposed bill in no
way interfered with such a right.

What the power of the Federal Government may be in this atomic
development and the extent of the use of water they may require, you
can guess just as well as I. We have heard stories of the tremendous
amount of water being used at the Hanford Plant in Washington. If they
propose to tap our underground flow in Idaho for a similar use, they
perhaps will have ‘a priority and use large quantities of water.

As a passing side issue, in the pending Columbia Valley Administration
Act now before Congress, they give absoluie pricrity to water rights for
uses connected with or related to the development of atomic power, They
put that even ahead of domestic use. That Act would only apply to future
rights, if passed, but undoubtedly the government does have the right
of eminent domain now.

It is an intensely interesting subject. I have only hit upon the high
points. ’
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To the extent I can, if any of you have question, I will try to
answer them.

ASHER B. WILSON: How much water do we take out at Wilner?
You said there was 6,000 feet at Bliss?

MR. PARRY: At the peak 6,700 feet.

MR, WILSON: Approximately 100% of the water comes back 50
miles below after we take it all out?

MR. PARRY: Yes.

HOWARD R. STINSON: There is one phase that we, the Bureau of
Reclamation, are greatly interested in. In pgoing over one of the early
drafts of the Bill it seemed tc me that as framed it provided that any late
developer would be practically without right. That is, it prevented any
further development of wells where there was any possible interference,
such as increase in pumping head or any effeet ai all on existing wells,
As we understood it, the Bill prevenied the drilling of additional wells
unless there was a finding that there could not be any such interference.
We took exception to that. We talked about it in the Bureau of Reclama-
tion. We did not have a full chance to review the last draft of the Bill
in the late days, and didn't attempt to. But what is the situation now
on that score?

MR. PARRY; First I agree with you that that was an objectionable
feature, end it is my understanding that that has been completely eliminated
from any proposed hill,

MR. STINSON. H‘ow would you get at the rule of property? Is this
a rule of property to be developed by this local board without standards
or guidance and then by the courts, or is there some attempt to get a
rule of property?

MR. PARRY: The rule of property must of necessity be laid down
in the statute, as I see it,

MR, STINSON: What is it then?

MR. PARRY: At the present time it is still nebulous. It has been
our suggestion, as I say, that the doctrine of appropriation apply—first in
time, first in right—and that all water underground is public water,

MR, HOWARD R, STINSON: I agree on both counts.

MR. PARRY: Now you come 1o the guestion of what ig interference,
end that is a problem to which I do not know the answer. Is it inter-
ference if a man is in any way inierfered with in using a pump of his
then capacity and a well of his then depth? Or should there be allowed
the greatest economic use of water? Are we going to say that if you can
make your well deeper or put on a stronger pump and get your water
out, you still must do that?

MR. HOWARD R. STINSON: That's right. That is the problem.
-It is someplace between the two.

MR, PARRY: It is someplace in there, and the legislature or the
courts, or both, will have to answer it.
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'

MR, HOWARD R. STINSON: Before your Bill comes up at the next
session of the legislature, we will make some sort of a proposal on
that count.

MRE. PARRY: Yes, the Bureau of Reclamation, of which Mr., Stinson
is Regional Counsel, is probably the most vitally interested organization
in underground water and in irrigation developrnent.

MR. HOWARD R. STINSON: As a matter of fact, Pat, I might 58y,
just to correct a figure and make it look bigger, that the North Side
Pumping Development will reach a maximum of around 60,000 acres.
Of course, I am prejudging some facts as to what that underground water
supply really is there, but that is the ultimate development now planned.

MR. MORGAN: Mr, Parry, did you encounter the problem of whether
or not there should be a standard set up for the type of well or method
of diversion? By that I mean, when you come to g question of whether
or not there has been interference, if the well has not been properly drilled
and cased—the second well—then the mere capping of the fop of the well
would not restore to the original well, the one inferfered with, its water,
To go back in and do it would be an expensive proposition. And likewise,
some of the older wells, I understand, were not properly cased and not
properly drilled, and so it becomes a difficult question of faect as to
whether or not there has been interference from another well or whether
it is sluffing off or dreinage of one into the basin. Did you encounter
anything about standards?

MR, PARRY: That was discussed at length, Mr. Morgan. New Mexieo,
as I now recall, has gone into that at some length and have now put very
stringent control regulations on the standards of the casing and of the
capping of wells and so forth. We, perhaps in a cowardly way, deodged
the issue. We figured we were going to try to get some basic rules first,
and then those steps of control would have to come along in the orderly
development, There are some existing statutes in Idaho which may apply.
One of the legisletors, a very bright young fellow, came tearing up to me
one day and said that he was getting wires from home, “I have got to
g0 against this Bill. We have got a lot of artesian wells in our country
that flow all the time. We can’t afford to put caps and valves and , so
forth on them, and I have got to be against your Bill” )

I showed him our present statute, I said, “You are all guilty of a
misdemeanor now, because we have a present statute against allowing
wells to continue flowing like that. There is alsc one stating that a well
such as you have described is a nuisance, (laughter)

What our present statute really means, I don't know. ! don't think
it has ever been applied or enforced in Idaho.

MR. MORGAN: I have an auxiliary question.. Where did you
consider, in your discussion of the problems, the point of diversion? Is it
at the top of the ground or where they tap the ‘water supply?

MR. PARRY: Well, the top of the ground secemed to be the answer
most generally agreed upon for practical purposes. Of course, that again
goes to whether your method of conveying the water from the water
supply to the top of the ground is such that you don’t have leakage and
waste,
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MR. JOSEPH McFADDEN: As you well know, up in our country
we have a peculiar situation. The situation is that we have the sub=-
terranean flow developing into what is known as Silver Creek. What
effect would the proposed legislation’ have on existing water rights down
there in the Silver Creek area, which is actually a subterrancan flow
rising to the surface?

MR. PARRY: This whole problem is a mixture of law and fact. You
can only announce the rules and the law, and then you get into the
guestions of fact. I believe that it is the generally accepted rule every-
where, that any subterranean flow which has direct contact or connection
with the flow of a surface stream, such as Silver Creek, is actually a part
of the flow of that stream and not subject to an appropriation as under-
ground water. Does th:‘at answer your gquestion, Joe?

ME. JOSEPH McFADDEN: I think so.

ME. PARRY: If you can prove it. Buf you can’t pass any law that
will change the facts. You still have the qguestion of proof connected
with it. T was shown an instance within the last 30 days where a chap
had gone along Snake River with a dragline and dug a sump about the
size of this room just 90 feet from the shore line of Milner Reservoir, It
was just about as far from the Reservoir as this room is from the lake.
There was water standing in the sump, and you could see that there was
a gravel bar there, and he was gaily pumping the water out of there
and irripating several himdred #res of land. He might just as well have
gone to the reservoir and pumped it right out. of the lake.

MR, HOWARD R. STINSON: Is he pumping there now, Pat?
MR. PARRY: I think he is. (laughter)

MR, FRANK MARTIN: I notice a iendency lately for a good mhany
well owners to go into the Department, or to the State Enginesr, and file
applications setting up their priority of appropriation. They make that
purely for the purpose of getting a record someplace to show a prior
appropriation. Do you think that is an effective record, or is it just an
attempt to do something?

MR, PARRY: 'The latter. I think it is an attempt to do something.

MR. FRANEK MARTIN: What I had in mind was: Do you suppose
those applications could, at a later date and when the only parties who
knew about putting in these wells are gone, could those affidavits and
papers that are filed ever be used for the purpose of establishing the date
of origina} appropriation?

MR, PARRY: I would think not. They are self serving,

ME, FRANK MARTIN: Well, for instance, you have the affidavits
of the men who did the worlt—not the owner of the well but of the men
who put in the well and saw it in operation.

ME. PARRY: Of course, it is an attempl to perpetuate evidence, I
take it. ‘There is no specific statutory regulation to do that.

MR. FRANK MARTIN: How many of these new applications are of
that class? Quite a few?
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ME. PARRY: I couldn’t teil you, Mr. Martin, but there are quife a
few. From the time we started talking about this underground water
code, along last fall, there has been quite a rush, in different ways, for
people to establish their claims on underground water rights, particularly
old priorities:

Thank you, Mr, Chairman. ({(applause)

PRES. MERRILL: 'The next item of business, gentlemen, is “The
Permanent Continuing Code' by Carey Nixon.

CAREY NIXON: Members of the Bar:

On July 17, 1948, at the Idaho State Bar meeting at Sun Valley,
Mr. Oscar W. Worthwine of the Code Commission reported on the progress
of the new Idaho Code as of that date, and at this time the Commission’s
report will be confined to its activities since that time.

The new Idaho Code has been completed and by proclamation of
the Governor, is the authorized compilation of the general statutes, codes
and laws of the Staie of Idaho.

The new Idaho Code. consists of 12 volumes bound in fabrikoid.

Volume 1 embraces the Declaration of Independence, Consti-
tutions of the United States and of the State of Idaho,
the Organic Act, Idaho Admission Bill, Federal Laws of
particular interest to Idaho, indexes of the same, and
paraliel reference tables.

Vols. 2, 3 and 4, consisting of Titles 1 to 20, embrace the
subjects, Courts, Civil and Criminal Procedure, Estates,
Crimes and Prisons,

Vols. 5 to 11, consisting of Titles 20 to 73, embrace statuies,
alphabetically arranged, covering the subjecis, Aeronautics
to Workmen’s Compensation and related laws, the Industrial
Accident Board and General Court Provisions.

Volume 12 contains special indexes, as well as the general
index of the entire set.

The price of the new Idaho Code for sale in Idaho is $80.50.

It is to be hoped that those who have had occcasion to handle and
use the new Idaho Code will have found it an improvement over the
1632 Code.

The volumes have been kept as nearly uniform as possible and the
Titles and Subjects so arranged as to permit the replacement of separate
volumes whenever replacement becomes desirable, instead of the publi-
cation of an entire new Code,

The new Idaho Code will be kept up to date through biennial pockei-
part supplements. The 1949 pocket-part supplements now are or shortly
will be available. New supplemental pocket-parts will be issued following
each regular session of the Idaho Legislature. Each supplement will cumu-~
late all relevant laws in previous pocket-parts, together with new laws
and amendments to existing Iaws as passed by each Legislature. All
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laws adopted by the 1949 and future Legislatures, and embraced in the
pocket-part supplements, will be given appropriate section numbers keyed
to the new Idaho Code. The price of the 1949 supplement has been
fixed at $9.50, while the price of future supplements will be fixed by
contract between the publishers of the supplements and the Code Com-
mission,

An Act was adopted by the 1949 Legislature (Chapter 167, Laws of
1949) which .created a continuing “Code ‘Commission,” having for its
purpose the completion of the new Idaho Code and also charging it
with the duty of keeping the new Idaho Code up to date by means of
biennial supplements, and republication of new volumes or publication
of additional volurmes, when and as the same may be found necessary.

Obviously one of the most important functions of the continuing
Code Commission will be to serve as a clearing house for the receipt
of information concerning errors and omissions in the new Code and
supplements, as well as constructive suggesiions and criticism for their
improvement,

Whenever any error or omission is found in the new Idaho Code or
in the supplemnents, or whenever suggestions or criticism is thought desir-
able, the same should be communicatad to the Code Commission by letter
so that such maiters may be considered and brought to the attention of
the publishers. The Code Commission solicits your earnest cooperation
in this respect.

Financial condition of the Code Fund is as follows:

All of the Code Acts of 1943, 1947 and 1849 created a Code Fund
which levied a charge of $2.50 on each civil complaint filed in the
district courts, from which the monthly income is approximately $1,000.

IDAHO CODE FUND AND IDAHO CODE REDEMPTION FUND
STATEMENT OF RECEIPTS AND DISBURSEMENTS
July 1, 1948 to May 31, 1049
IDAHO IDAHO CODE
CODE REDEMPTION

: TOTAL FUND FUND

Balance on Hand, July 1, 1848............. $ 72,890,789 $ 35,224,i4 $ 37,666.65
Add: Receipts as follows:

Sale fo 1947 Notes—Nos, 1 to

13 inclusive 52,500.00 52,500,00

Other receipts ... 12,703.83 12,703.83

TOTAL AVAILABLE ........... $138,094.62 $ 87,724.14 $ 50,370.48

Deduct: Disbursements as follows:

Redemptton of Note 1, 1947 issue. 40,500.00 40,500.00

Paid to Bobbs-Merrill Co.,
Idaho Code Books ... 80,500,00 80,500.00
Inter-Fund charges ........ 2,59 2.59
Other eXpPenses ...ococeicoceicmicenerees 7,078.38 3,803.38 3,276.00

TOTAL DISBURSEMENTS ...$i28,080.97 § 84,305.97 § 43,775.00

BALANCE ON HAND, MAY 31, 1940..% 10,013.65 $ 3,418.17 § 6,595.48
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The net result of this financial statement is briefly that as at May 31,
1949, there is an outstanding bonded indebtedness of $18,000 against the
1943 Code Bonds, as against an outstanding bonded indebtedness of $12,000
on account of the new 1947 Code, making a total outstanding honded
indebtedness of $31,000 on account of the 1943 and 1947 Code Bonds.
All of these bonds will probably be paid off within a period of five years.

Now, one other thing was brought to my attention yestexday, and to
be frank, it hadn’t occurred to me. Someone asked if the so-called Kitchen
annotations should be continued. As I stated in this report, the biennial
supplements come out every two years. If you want annolations every
six months like Carl Kitchen has been getting out in order to keep abreast
of what the Courts are doing, I presume you will have to have them.
There is no other way to get them. You would otherwise have o heve
supplements every six months, and those would be pretty expensive.

Incidentally, we ran into a littie difficulty in connection with the sup-
plements in this respect. We had no authority to contract for supplements,
but the publisher offered to gel out supplements at a price, which as I recall
was $8.50 or $7.50, and they did thai on the basis that the state would take
a thousand of the supplements as they did a thousand of the codes. But the
state reneged on that and said they would let each department buy what they
wanted. The net result was he thought it only fair to the publisher to increase
the price of the supplements, I think, $1.00. Ag I indicated, the price of future
supplements will be a matter of agreement between whoever publishes them
and the Code Cominission.

SAM 8. GRIFFIN: Mr. Nixon, what about the printed session laws?
‘What value are they going to be. Has the Code Commission given any thought
to that?

CAREY NIXON: Yes, but I will have to call on Randall Wallace on that.

RANDALL WALLACE: My recollection is that the Act itself only pro-
vided for the permanent laws to be compiled. Of course, there are a number
of temporary matters that come in your session laws—your appropriations
and things that just carry over for a biennium which normally wouldn't be
put in what you call a continuing code. You don’t find thoze in any one of
your codes, the temporary things that come up each biennium in the legis-
Iature, so there will be some temporary things appearing in the session laws
one might want to use that wouldn’t appear in the pocket parts.

MR. GRIFFIN: What about the rapidity of getting out the supplements?
Can they get those out in the same length of time they can the sessions laws
s0 that there won't be a long delay in getting the new laws?

MR. WALLACE: They haven’t been able to as yet. The supplements
have not come through ag yet.

MARCUS WARE: Mr, Nixon, the average attorney would still want
the session laws in order to have the title to the chapters and bills in order
to know whether or not they might be constitutional, Some guestion might
arise as to their sufficiency, I know our experience in the north with the use
of the Washington Code hasg been that we need them, We find we also need
the session laws 10 a certain extent in order to have a full picture of the
situation. : .
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MR. NIXON: I should think that would be true here. I know I would
want them,

DONALD ANDERSON: Mr. Nixon, will the supplements cover the de-
cisions or just the laws passed by the legislature?.

MR, NIXON: No, they cover the annotations up to that time, but that
will only be over a {wo year period. You will have to wait the two year
period, and these Kitchen notes you stick on {he edge of your ccde, I believe,
come out every three or six months.

V. ¥, JEFPESSEN: Which one iz going to be the official one—the pockef
parts or the session laws.

MR, NIXON: Well, the pocket parts will be promulgated in the same
manner as the code, as I understand it. Is that right, Randall?

ML, WALLACE: There are provisions in the new Continuing Code Act
for the issuance of a prociamation in the same manher as was done for the
original code, It requires a certificate by the Commission that it has been
completed and it is a proper record of the laws, and that is cerfified to the
governor. He issues his proclamation, and, as I understand it, that would
make any new matier in the pocket part citable as part of the code, If be-
comes an official compilation. The publisher intends to tie the new enact-
ments right in with the code, and it will be cited that way.

MR. NIXON: If there was any difference, I presume you would have
to go back to the original bill as you now do.

PRES. MERRILL: Our next speaker iz a lawyer who has gone into the
title insurance business. Mr. Seda practiced in Illinois for some time and
now is Distriet Manager of the Idaho Title Insurance Company and is lo-
cated in Pocatello. He will talk to us on “The Lawyer's Place in Title In-
surance.” Mr, Seda.

MRE. CHARLES SEDA: Mr. President, Comnmissioners and members of
the Bar. I am much in the same position as litlle Johnny who had to take
& written examination in grade school on early American history. After the
examination, the teacher called on Johnny to stay afier school. She said,
*“Johnny, do you remember that question where I asked you what the early
pioneers went to the woods for?”

“Yes, teacher.”

“Well, Johnny, I enjoyed reading your theories of sanitation, but that
was the wrong answer!”

I arn in much the same position as Johnny was. I am in the woods.

‘Speaking to this assembly of attorneys, there is no necessity of making
a comparison of the legal effect of an abstract and that of title insurance.
You know the difference, ’

You know, that in preparing your opinions, your comments thereon are
predicated upon *only what is disclosed by the abstract.”—You carefully
note that the record is apparently clear of defects and conclude the title is
marketable—a marketability only as disclosed by the Abstract. Yet, you
know that defects might exist which the apparent record does not show-—
do you inform your client of that?
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You know that forged and fraudulent instruments; instruments executed
by incompetents are not apparent of record; yet, a latent vital defect may
exist which can result in a substantial loss to your client or possibly a com-
plete divesture. A policy of Title Insurance insures your client against such
forgeries.

You know, that after a careful examination of the record title and your
client’s reliance thereon that some subsequent purchaser’s attorney may
reject your client's title as unmarketable. Your client then has some mis-
givings about your competency—he may not voice that opinion to you; but
he sure as Hell does to others. Listen in for a day at iny office to the Voice
of your public about some abstract opmions,

You know, that often your examination of an abstract discloses a title so
defective that a carefully prepared quiet title proceedings is necessary—so
yvou carefully set out the nature of the defects in your opinion and dispatch
same to the seller or his agent, who, after giving vent to their usual opinion
ag to your knowledge and competency as a realiy lawyer, have another at-
torney initiate the necessary proceedings; and seldomn iz he the one who ex-
amined that title when the seller acquired it.

You know that upon your examination your client is going to un-
doubtedly make one of his major investments during his life time; yet, you
cannot assure this client that all the signatures affixed to the instruments
making up the chain of title are genuine . ... a policy of Tifle Insurance in-
sures against forgeries.

You cannot assure your client that the consorts of all grantors in the
chain of title joined in, or that they are the proper person relinquishing all
their community interests . . ... a policy of Title Insurance insures against
outstanding cominunity interest whether or not disclosed by the record.

You cannot assure your clieni that no unknown heir of a former owner
will appear to defeat his title.

You know that the majority of abstracts have been prepared by Ab-
stractors no longer in existence and no legal responsibility can be imputed
to anyone; thus, how can you rely on an old abstract assuring your client
that none of the testators disclosed in the chain of title left a child born
after the execution of the will and not provided for therein . . . a policy of
Title Insurance insures against loss by reason of pretermitied children.

You know that in many cases realty transactions are not consummated
because of a multiplicity of conflicting attorney opinion resulting in a com-
wlete loss of faith and confidence in the real parties of interest,

And we all know, that none of us can assure our clients that, in event
he should ever suffer loss by reason of a mistake on our parts, that you or
I will be alive and able to pay him no matier how large the loss may be—
Title Insurance Company is required by law to maintain legal reserves and
adequate deposits with the State Department for the payment of losses,

We all know and are aware of the growth of title insurance throughout
the country and its general acceptance and adoption by the members of the
bar; because

The estate or interest of the policy holder in this exceedingly complicated
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thing, title to real estate, is not only stated to him but is insured to him
in the policy;

The policy of title insurance is a binding contract between a responsible
financial organization and its assured, in which, in consideration of one
premium, pald when the policy is issued, the owner or holder of the
estate or interest is protected as long as he holds the title or interest;

There are many questions in connection with the title which are sus-
ceptible of different interpretations. Such as the situation as I have
already mentioned, where a title examined by one attorney, is held
marketable and i3 thereafter examined by andther who disagrees with
the first, This results in preat inconvenience and Title Insurance tends
to a reasonable standardization of title opinion. My atiention has often
been directed to the work of the Board of Commissioners of the Idaho
State Bar, to a standardization of Absiract examination. Surprising how
few member of the bar follow that excellent criterion;

The title offices come into possession of innumerable affidavits, unre-
corded wills and other instruments and thus become the depositories as
time passes of great wealth of title information and facts, A great deal of
this information is not available to the examining attorney. Moreover,
he is not in a position to make the extensive detailed investigations as to
such matters as original boundaries, family heirships and other matters
which the title insurance office can afford to make.

What I do noi know—why despite the Iack of complete assurance we
still advise and direct our clients to accept an Absiract as a sufficient muni-
ment of title?

Where and what is the interloping premise that causes us to vary from
what should be a logical procedure with the availability of title insurance
in this state? Are we diligent in our responsibilities and in the performance
of our duty when we fail to consider or procure for our clients the safest,
soundest form of title protection known to man?

Can it be:

You do not know that Title Insurance is available in your County—
policies of Title Insurance are available now for your clients throughout the
State of Idaho;

That you are prompted to advise and direct your client to insist on an
Abstract due to existing professional animosity between the lawyers in the
abstract business with those in the title business. I know of no betfer medium
of losing my pood will and revenue and enhanting that of my competitors
than by criticizing and deriding my competitor’s form of title evidence and its
legal purport; '

Can it be that: the revenue of your office is going to he curtailed in
adopting title insurance—I believe you have done a pretty good job reducing
your income already without the stimuli of Title Insurance, Can you imagine
calling a medical specialist to your home for a diagnosis and expect to pay
him a fee commensurate with the one you now accept for your abstract
eyamination? In every community where Abstracis are in general use and
numerous attorneys are vieing for the lucrative business, the examination
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charges get so low that I do not wonder why so many of our brethren go into
other fields of endeavor. There is a place in every community for a title
or realty expert; but, you are not going to aitain that distinetion by bargain~
ing for the Abstract examinations and create in the minds of the layman that
spparently there is nothing to that examination if so and so only charges
$15.00 dollars and some even less.

Could it then be that you are lulled into a sense of security because no
loss ever occurred io any client by virtue of your examination? It is human
to err and your opinion may be defective and yet, no loss result to your client
— no finaneial loss to him; but a material one to you, especially when a sub-
sequent opinion will show up your errors; and bear in mind; your friendly
competing attorney may even set ouf that “Navel objections” which you as
a reagonable attorney have waived.

Dr. Ollie Jorgenson, an eminent doctor visiting the Mayo Clinic in
Rochester, Minn., was asked this question. “What small part of the body do
you feel is the most practical to you?” Dr. Ollie without a moments hesitancy
answered, “Why, the belly-buiton,” to the stilled astonishment of his listen-
ers and subsequent laughs. One listener said, “Surely you're jesting, Doctor?”
The Docfor: “Gentlemen—there is nothing I like better than to read one
of your Western novels in bed with several stalks of celery to chew on and
I have found it a most convenient place to hold the salt.”

When our diagnosis should concern itself with those obvious, or malig-
nant latent defects, which can completely destroy the fee title, there are too
many attorneys still interested in dead scar fissue, or navel exceptions.

Speaking of being lulled into a sense of security; how many persons do
you actually kmow who have incurred any major fire loss; the number would
be relatively few, even among this assembly; yet, we all know the large
number of fire and title losses meurred throughout the country every day.
The apparent is at times even difficult to acknowledge. The converse is
more often also true.

Despite every precaution taken in constructing a fire proof building,
would you advise a client not to have fire protection- Absolutely not, because
the mind of man has yet tu be developed to foresee every contingency; like-
wise in the examining of a title, can you assure your client that no latent
defects will make their presence known at some later date? This similarity
of protection against the unknown made it quite natural that some logical
development in title insurance should take place, which would result in a
person incurring a title loss to have such a loss distributed among a great
many, instead of trying to impute gross negligence against and restrieve a loss
from either the Abstractor or the Attorney.

Is your aversion to title insurance predicated on the belief that a title
office in your community is detrimental to your revenue? First, let me ad-
monish you that unless you are the only aitorney, or that there are rela-
tively few in your community—with the continued abstract-opinion pro-
cedure in title evidence there will be the inevitable competition for such
business, and because you all are memnbers of an honorable profession and
do not advertise your capabilities, your success or downfall in that line of
endeavor will be determined on how you can successfully counteract those
subtle innuendoes about your capabilities.
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Let us examine your modus operandi—your opinions often contain some
technical defects; some possible adverse interest or cloud upon the title, and
then ir the normal procedure you devolve the abstract and opinion back to
the seller’s or buyer's agent, who very often is a very energetic shrewd re-
altor and you bless him with the responsibility of procuring the necessary
affidavits, deeds, transcribes of proceedings, etc., which you so ably pointed
vut, Who perfects the Title? Who is practicing Law? The perfecting of the
title which is solely in your province is impliedly delegated io a certain class
of professional men against whom the bar has vehemently complained for
practicing law. The perfecting of title is not in the provinece of the real estate
broker, the abstractor, nor the title office. One attorney told me, “What the
hell do you expect for $15.00.” Another attorney, “Hell, I don’t have time to
make out a deed of conveyance for $3.00.”

You still wonder why some have a decrease in revenue in realty matters?
Stir the cup well, brother—the sugar may all be on the bottom!

There is a place for the lawyer in Title Insurance procedure—an im-
mediate need, The client about fo purchase a tract of land comes to you
seeking advice and guidance; your assurance, that his acquisition will not
be in jeopardy at some future date, because of some defect in the chain of
title, Are you adhering to your code of ethics when you advise him to have
an abstract furnished and examined by you when in all good conscience you
know that there is available a superior muniment of title?

Is it not incumbent upon you to advise him about Title Insurance and
its features—to examine the preliminary report on title; to explain the
technical legal phrases, their connotations and affect on your client’s title,
To guide him through the closing phases of his sale or purchase?

Majority of title losses arise during that interval of time after the sellers
Abstract is certified and examined by you and the subsequent recording. of
the Grantee’s deed. How many of you inform and instruct your &lient not
to disburse all of the consideration until the Absiract is again certified,
showing the Grantee’s interest of record as paramount. What is the Broker's
liability and obligation?

Under Title Insurance the Policy is not issued until the Grantee's deed,
or the lender’s mortgage is filed of record and such instrument is not filed of
record unti! a re-examination has been made to cover that interval of time
between the date the title has been examined on the title report, to the minute
the instrument is filed of record,

Frankly, gentlemen, from my observations, and facts substantiating this
my humble opinion, I have yet to hear of title insurance being detrimental
to the welfare of the public, or to the revenue interest of any attorney; ex-
cept where the personal interest of the attorney is paramount to the interest
of his client.

PRES. MERRILI. If there are any qQuastions, gentlemen, Mr. Seda will
answer those guestions.

KARL PAINE: I haven't any questions. But I want to say to the gentle-
man that the trouble with your title insurance is that it costs too much and
is'not available. In Boise, up until a few months ago, we had a man there
who was willing to take a chance. He is gone. His successor, I suppose, has
to be broken in before he feels that it would be safe to recommend any in-
surance until there is a perfect title.
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When title insurance was infroduced in Boise, I was consulfed by Mr.
Gamble, and I told him it would only pay if the title insurance companies
would give effect to our statute which provides for title by adverse possession.
That was taken up with the Seattle office, and an opinion was written by an
attorney, which I saw, to the effect that your insurance companies were
pgoing to insure titles, the record title of which was defective, if they had
reason to believe that titles based upon adverse possession were good.

Well, title insurance has not suffered in Boise by reason o anything 1
have done, because I have turned over a lot of business to it rather than to
quiet title. But I would say that about a year ago an abstract came through
my hands in which a woman certified that at the time she made this affi-
davit she owned certain real estate, that she acquired it with her own sep-
arate money. Admittedly she had been married. She didn't say what her
marital status was. I accepted that, because she conveyed it in 1922, Several
mortgages had been made and had been certified, and Yyet the other day
our title company refused to insure that title until I found a maker of an affi-
davit who would state what her marital status was in 1922 and 1927, For-
tunately, with the help of the bank, I found a man at Fruitland who said he
would make an affidavit that her husband was dead at the {ime she made
the statement that that property was her separate property. If he was dead
then, I suppose he is still dead. So if I get that atfidavit, I will get title in-
surance,

The trouble with your arguments is that you talk about the lawyers
charging too little. That is no fault of your company. They charge plenty.
But if they have got to have a perfect title as did the first company we had,
the one connected with the Securily Abstract Company in Boise—why, if a
“t" wasn't crossed or an “i” dotted, they required the title to be quieted
refore they would insure. That was nonsense, of course, so they never did
any business in Boige, You should take that into consideration and malke
title insurance available,

The risk that you speak of is potential in Idaho rather than actual. I
have examined abstracts of title for over 50 years, and nobody ever got hurt.

Once upon a time I found something that the Security Abstract Company
had overlooked, and I went down and told them about it. They didn’t want
to pay it. I sued them, and they paid it when I got a judgment.

There is no risk in Idaho. When you get into the big cities these fraudu-
lent titles may exist, but I have never known of but one or two fraudulent
title signatures in Idaho, and I have never heard of anyone getting hurt with
them so far as the abstract is concerned.

MH. SEDA: That statement is true. You don’t come up against losses
frequently, And the losses that are incurred in another part of the state are
not apparent to you, I have carried a fire insurance policy on my home for
26 years, I have never had a loss, I am careful about the wiring. When I
buy a second hand home, I go down in the:basement and see what type of
conduit work is in there, and when I get a fire insurance policy, I call the
fire underwriter to come and examine my home. I don’t just go to a broker
and say that I would like to have a fire insurance policy on my home, I have
that agent request the underwriter to come and look at my home and look
at the wiring. Still, I might have a loss.

In the small communities, where the abstractor knows everybody in the
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community, and you are examining a title, and it is disclosed to you that
there is a judgment against a man by the name of Meyer, you call the ab-
stractor and tell him that he shows a judgment against Meyer. The abstractor
says, “Oh, yes, the girl put it in there, but that is not the Meyer that is in the
chain of title.” There the absiractor knows all the people. But with the
growth in Idaho that we all anticipate and expeet and hope for, these prob-
lems are going to be complex. There is going to be a similarify of names.
There will be affidaviis of identity that will be needed. There are going to
be ¢uestions, as we have in Pocatello now, where two attorneys representing
a client have procured an ebstract on some property, and they have sub-
divided the whole tract, It is 128 feet off line. All those lots in that par-
ticular subdivision are in error. Fourteen abstracts weere issued out of that
subdivision, and all 14 of them had to be perfected as to land description,
There never has been an examination of the original boundaries.

That is what we are coming up against. That is what we are trying to
prepare for. That is what we are trying to get the attorneys interested in.
It iz not so much the condition that exists today. it is the condition which we,
as reasonable and practical men, must look to to forsee the problems that
are going to come up.

You are absolutely right. I would say thai in any small community that
the abstract, as you have it now, is a perfectly good muniment of title. What
I am itrying to do, however, is to tell the members of the Bar that in addition
to that abstract, in cases of doubt, in cases where your client is making a
major investment in a particular piece of property, that you want to instill
in him, through your knowledge of title insurance and your knowledge of
the legal effects of abstracts, that you are going to give him the hest advice
and the most complete assurance as to his muniment of title,

J. H. FELTON: You talk as though a title insurance policy is insurance
against all defects of title irregardless—like fire ingurance on a building.
But when I examine your policies, I find a whole bunch of exceptions. You
have those exceptions, and then you have no provision for an increase in
value. Those exceptions are what bother me, It is the difference between a
straight life policy, to me, and a health and accident policy. In some of these
health and accident policies, if I die from being hit by a railroad train on a
crossing when the train is going 50 miles an hour, then I get paid through
that policy. Otherwise I don’t. That is the way I read your policies. That is
what I have against them.

MR, SEDA: Your point is well taken,

MR, FELTON: And frankly it is more difficult for me to examine one
of your policies than to examine the abstract.

MR. SEDA: There are some merits to your point. You are referring to
the printed exceptions, I am going to put you in the place of a purchaser of a
piece of property. You are going out to buy a piece of property. It is solely
you that is going out and examine that particular tract that you are inter-
ested in. Is that true?

MR. FELTON: Well, when one of my clients goes out to buy a piece
' of property, the first thing I look at is to see whether he takes any chances,

MR, SEDA: You don't advise him to go out and look at the property?
MH. FELTON: He does. I don’t.
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MR, SEDA: Then at the time he goes out, do you ask him to lock at
that property to see what it discloses at the time he examines that particular
piece of property?

MR. FELTON: The husiness end of it is his, and the law end of it is mine.

MR. SEDA: That is what I mean. That is where you are wrong as an
attorney. I think it is incumbent upon you, as an attorney, when a client
comes inte your office to rely upon your guidance, to advise him of those
factors that you referred to that are in the printed exceptions of the policy.
Those are factors that we, as insurers, cannot ascertain, but the man that is
buying the property can. The law of caveat emptor expects every purchaser
who is buying & piece of property to go out on the land to see what apparent
easements are on the land that are not disclosed of record.

MR. FELTON: Just a moment. When I get through examining the title,
and he gets through examining the place, where do you come in with title
insurance?

MR. SEDA: We come in the same position as you de in your opinion
except for those defects that might appear in the chain of title that are not
apparent of record.

MR. FELTON: How do you give assurance of a lack of loss?

MRB. SEDA: Well, we do give complete assurance, We do completely
insure as to any defect that might not be disclosed or doesn’t appear of record.

MR. FELTON: With exceptions.

HUGH CALDWELL: Awhile ago you spoke of an incompetent granior.
Suppose a child was born after the will was made and no provision made for
him. Those things are not apparent of record, and yet you lead us to be-
lieve , ..

MR. SEDA: ., . that we insured against them. Absolutely.
MR, FELTON: You insure them? Not with your exceptions.

MR. SEDA: We do.

MR. FELTON: You say exceptions that are not apparent of record.
They are not apparent of record. You don’t do any beiter than we do.

CARL H. SWANSTROM: I have had this experience in asking about
title insurance on a certain tract of land. The insurance company comes out
with a typewritten list of exceptions—not the printed ones. They found an
unreleased mortgage or insufficient probate or what have you. They would in-
sure the title subject to these exceptions as well as the printed ones. I tell my
cllent that with these typewrit{en exceptions he has no real assurance. The
tifle insurance agent, a friend of mine, says, “I have done my work, and
we are insuring the title as we found it, and we want our money."”

My client says, “I want the title quieted.”

So I pay your bill for title insuraﬁce and then go ahead with what I had
to do in the first place. I had to quiet title and show it up in the abstract.

MR, SEDA: If it had been disclosed to you in the abstract, you would
have paid the abstract fee for showing it in the abstract, and you would have
had to examine the abstract to find it. The title company will insure any
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title, bad, good or indifferent, but they will show, under the exceptions, the
condition and the status of the title and disclose that status of the title
under their preliminary report. It is then up to the attorney to perfect that
title. We are putting you and your client on notice as fo the condition of that
title. I don see anything wrong with that as a lobical procedure.

J. L. EBERLE: Mr, Seda, when you say you do not insure matters not
of rgcord, You mean the physical matters. ¥You mean whether the improve-
ments are on the lot. Isn’t that what you mean?

MR. SEDA: That is right.

MR. EBERLE: I think Mr, Felton misunderstood you, For example, a
fraudulent deed . . .

MR. SEDA; Well, if it is of record but it is not apparent.

MR, EBERLE: You insure that. But you do not insure the physical things
like pipe-lines and things like that—the improvements not on the lot. How-
ever, you do insure those with a special application, do you not?

MR. SEDA: We do.
MR. EBERLE: Then you make the inspection instead of the client?
MR. SEDA: That is right.

MR. EBERLE: EKarl, I don’t know whether you noticed it or not, but in
the last nine months three suits were filed in Ada County based upon fraud-
ulent signatures, and the losses were paid.

MR, PAINE: I didn't notice that.
PRES. MERRILL: We will adjourn until 1:30.

TUESDAY, JUNE 28, 1949, 1:30 P, M.

PRES: MERRILL: Gentlemen, the first item on this afternoon’s program
is a report by E. B. Smith, who is Chairman of the Legislative Committee.

MR. SMITH: Mr. President, members of the Commission, and members

of the profession: I might tell you how the Bar Legistative Committee works. -

The Commission generally appoints a Chairman who lives in Boise, and the
members of the Legislative Commitiee are the Ada County Lawyers who
are appointed by the Chairman. The work is distributed among the various
attorneys of the Ada County Bar. We generally meet at noon luncheons
about the time that the legislature meets to discuss the various problems with
reference to legislation, Then comes the drudgery of drafting the proposed
legislation and the further drudgery of trying to translate the proposals into
law through the legislature. That, briefly, is the way we work,

The resolutions of the Idaho State Bar, during the year 1848, covered
proposed constitutional amendments relating o justices of the peace and
probate courts, relegating those into a category of so-called legislative courts;
a permanent Judicial Council; increase in bar license fees; salaries of Judges;
Court Coordinator; improvements in the Judicial Retirement Act and the
continuing code. There are, of course, many subject matters proposed to
the Bar Legislative Committee, which are sifted through the various com-
mittees, and generally screened through not less than 10 or 12 lawyers. If
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proposals, in addition to those proposed by the Bar meetings, appear to have
merit, then they are drafted intoc the form of proposed legislation and sub-
mitted to the legislature. The subject matters that I shall review will in-
clude not enly matters which were authorized by the Bar but the additional
matters which were proposed through the screening method.

Proposed legislation which failed: The increase in bar license fees from
$10.00 to 315.00 was passed by the House of Hepresentatives and transmitted
to the Senate, and was held in the Judicial Cominitee of the Senate, where
the bill died.

A Permanent Judicial Council was recommended by the 1930-1932 and
by the 1848 Judicial Council Committees, as a proposed body to make and
carry on studies and to make recommendations relating to improvements
in the administration of justice and the science or jurisprudence in our state
with special regard to improvements in our judicial system, The bill which
we proposed was drafted by Judge Winstead and was approved by the 1948
Idaho State Bar meeting. It provided that the Permanent Judicial Council
consist of a Justice of the Supreme Court, three District Judges, one from
each of the divisions of the Idaho State Bar, and eleven lawyers, one to be
appointed from each of the Judicial Districts in the state. The bill passed
by the House of Hepresentatives and transmitted to the Senate; it was held
in the Judiciary Committee of the Senate, where it died.

Proposed constitutional amendments: The Bar, at its 1948 meeting,
voted in favor of a proposed constitutional amendment to provide that pro-
bate and justice courts be classified as legislative courts, similar to other
courts inciuded in the phrase “and such other courts as may be established
by law.” The suggestion required two resolutions, both of which were dratted
by Howard Stimson. One was designed o delete justice courts from the Con-
stitution as it now stands, and the other to delete probate courts. Both pro-
posals were presented to the House, and they failed to pass.

Courts in general and Judges: We come now to matters which became
law. My references wili be to the 1949 iaws by Chapters.

" Chapter 93 establishes the office of Coordinator of the Courts, the c¢o-
ordinator to be a member of the Supreme Court., It provides for assighment
of District Judges to districts where the work may be required io be caught
up, and proposes additional duties to be performed by the Clerk of the Su-
preme Court and by the Clerks of the Disirict Courts.

Chapter 130 relates to the retirement of Judges at the age of 70 on one-
half the pay of the office if a Judge serves continuously or otherwise for 10
years; if he resigns by reason of disability, or if his service is less than 10
years he shall receive proportionate retirement pay. It provides that if a
Judge now serving and who shall hereafter serve for an aggregate period of
15 years, shall retire for any cause before attainihg the age of 70 years, he
shall, upon attaining that age, be entitled to one-half of the pay of the office.
Those are improvements in the Act as enacted by the 1947 legislature.

Chapter 170 provides actual expenses of the Clerk of the Supreme Court
on the same basis as the Judges.

Chapter 218—incidentally, this was not a Bar bill—increases the salary
of the Clerk of the Supreme Court to $4,500.00 and the bailiff o $2,500.00 for
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the bienniwm ending June 31, 1951, We had our bill drafted, but that Ei!.l
was a fair substitute.

Chapter 59 relates to justice courts. It provides that civil actions in
justice courfs in which no action has been taken for one year may be dis-
missed by the court without prejudice.

Chapter 167 provides for a Continuing Code Commission and its fi-
nancing, and it is designed and intended to maintain the Idahe Code con-
tinuously in an up-to-date form.

The miscellaneous matters which the Bar was instrumental in having
enacted infto law: Chapter 7 relates to posting of notice in one place in regard
to hearings on determination of the probate court of separate nature of real
property belonging to surviving spouse.

Chapter 8 provides for the appointment and pertains to duties of deputy
clerks of the probate court.

Chapter 61 provides for the appointment of a deputy clerk of the probate
court while the judge is on leave of absence.

Chapter 69 prescribes the time and notice of hearing in proceedings to
determine heirship.

Chapter 184 provides that a probation officer may serve as deputy clerk
of the probate court.

Bills relating to probate court were deemed necessary since the proposed
constitutional amendments were killed.

Chapter 84 relates to supersedeas, money deposited in fieu of under-
taking. It provides that an underiaking on supersedeas inay be cash, which
may be deposited in lieu of the undertaking required.

Chapter 146 is in reference to judgment dockets and provides that the
clerk must make an endorsement of the judgment in the judgment docket
immediately upon the deposit of any judgment in the clerk’s office, and the
judgment thereupon and immediately becomes a lien upon the judgment
debtor’s real property. :

Chapter 164 relates to the numbering of instruments in the clerk’s office

in one series of numbers.
That is all of the Bar legislation.

However, of general interest, and as mentioned by your President, Mr.
Merrill, Chapier 247 provided for the appointment of an interim committee
coz_)sisti.ng of four members of the House and four members of the Senate
and the Speaker of the House and the President of the Senate, the Iatter two
being ex-officio members, making a total membership of ten “for the purpose
of developing and recommending a program of improvement in the economy
which will promote efficiency in the operation of the state government” and
provides, among other things, “for the conduct of state finances, affairs and
policies in more uniform, orderly, economical and businesslike manner.” That
is the bill which may result in the consolidation of the Bar Commission fund
with the funds of the other departments, and in it being turned over to the
state’s general fund. Your warning signal, of course, with reference to that
bill, was given to you yesterday by Mr. Merrill.

[

i
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PRES. MERRILL: The report on the prosecuting attorneys meeting
will be given by Mr. Kimble.

FRANK F. KIMBLE: Mr. President and members of the commission
and members of the profession: I am taking the place of Earl Morgan of
Lewiston who was unable to get to our meeting.

We met yesterday in semi-annual meeting. A number of papers were
given. Mr. Blaine of Ada County and Mr. Kerr and Mr, Phil Evans were
unable to get here and give us their topics.

An interesting discussion was given by Joe McFadden on the new check
law, with the idea that we get uniform action throughout the various counties.

Mr. Kemper from Nezperce in Lewis County gave a report on the in-
determinate sentence and parole officers.

I reported on change of venue, particularly in criminal actions, in both
the Distriet Courts and inferior courts.

There was quite a discussion, which has always been before the prose-
cutors, in regard to juvenile delinquency. You fellows who have not zerved
as a prosecutor probably do not understand or realize the confusion and lack
of elarity in some of those laws. We have been trying to get them straightened
out for several years. That was informal, and no paper was given.

The same officers; were re-elected: Earl Morgan of Lewiston, Chairman,
T. M. McDonald of Idaho City, Vice Chairman, Howard Adkins of Shoshone,
Secretary, and Joe McFadden of Hailey, Treasurer.

E. B. SMITH: Mr. President, I failed to mention one Bar sponsored bill
about which you all know, of course, the bill which increased the salaries of
the Justices of the Supreme Court to $7,500.00 and of District Court Judges
to $6,500,00.

PRES. MERRILL: Sidney Smith will now give the report of the Can-
vessing Committee of the election of the Eastern Division.

MR. SMITH: Mr. President; The Canvassing Commiftee report having
certified to the Secretary that the ballots have been examined and that John
Ralph Litton of St. Anthony has been elected a member of the Bar Commis-
gion from the Eastern Division. This report has been filed with the Secre-
tary, and it is signed by Mr. Bloem of Wallace, Mr. Homer Martin of Boise,
and mnyself, Sidney Smith of Coeur d'Alene.

PRES, MERRILL: Thank you. Gentlemen, would the Resolutions Com-
roittee meet immediately after the group discussions this afternoon in this
room. If any of you have resolutions to be presented, will you kindly give
them to Mr. Hawkins or leave them with Mr. Griffin.

We will now break up inte group discussions. There will be three sec-
tions; Incorporating a Business, Trial Techniques and Probating an Estate.
You may join any group you wish, and tomorrow morning we will meet at
10:00 o’cleck in this room.

Note: The discussions were not reported. J. F. Martin presented the sub-
ject of Trial Technigues and led the discussion. Williamn Hawkins and Robert
Troxell presented and led discussion of Incorporating, Donald Anderson pre-
sented and led discussion of Probating Estates. All groups were well attended
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and discussion lively and this experimental program was exceptionally well
received, not only by younger, but by the older, lawyers. The Commission
was requested to continue this type of practical, educational, sessions at fu-
ture meetings.

WEDNESDAY, JUNE 28, 1948, 10:00 A, M.

P.RES. MERRILL: The first thing on our program this morning is “Bar
Examination Procedure” by Marcus Ware, a member of the Examining Com-
mittee for a number of years.

MR. WARE: I remember a story told in the early 1920's, when the
college of law had a pretty good percentage of athletes attending for various
reasons that he need not discuss particularly. One of the examination ques-
tions was, “Give a maxim of equity.” One of the football players answered,
"Let justice be done though the heavens fall.”

Perhaps some of the lawyers and some people in the state think that
is the motto of the bar examiners,

The purpose of my talk is to give the attorneys of this state some con-
ception of the work of the Bar Commission and of the Bar Examination Com-
inittee assisting them in conducting bar examinations in this state in behalf
of the Supreme Court, I am not here to iry to defend the method of admis-
sion. I realize it has been under attack in this siate, and, in fact, throughout
the northwest. In the Washington legislature they went 5o far as to have a
bill introduced—maybe it didn’t get further than the committee— to pre-
vent the professors of the law school from having any reguirements as to the
grades a student would have to have in order to stay in law school. I don't
think that got anywhere, In QOregon they had a similar bifl. In Idaho a bill
was passed, and the Supreme Court held, in May, as vou all know, that the
admission of applicants to the Bar wag a judicial _and not a legislative function.

Now the thing we are concerned with is the process of admission to the
Bar and what it comprehends, namely the fixing of reasonable standards as
to mental and scholastic qualifications and the determination in some tair
way whether or not the applicant meets those requirements.

In this sfate, of course, the bar examination method is the means of
evaluating the mental and scholastic gualifications of the applicanis. I am
not considering the character investigation which is gone into previoﬁs to
the issuance of permission to take the examination,

At the outset we should undersiand that as far as the examination is
concerned, the Board has no quota system. There is no fixed percentage that
must fail or must pass. If all of the applicants pass the examination, they are
going to be admitted. By the same token, if all the applicants fail, the Bar
Conunission would reluctantly have to report to the Supreme Court that
they had no one to recommend for admission. It has never been quite that
bad, although in some examinations perhaps as much as 50 per cent have
fajled, and I think in the last examination, 32 out of 33 passed and were
recommended.

It has been suggested in some quarters that even an attorney could not
pass the examination. But all of you did at one time or another in one fashion
or another. I don’t know whether any are now living who were admitted
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under that antique procedure of the Supreme Court—perhaps that was back
in the territorial days—when they asked the applicant how he took his liquor,
and if he took it straight, he was admitted forthwith,

The record shows that foreign attorneys, with but one or two excep-
tions, have all pas.sed on the first examination, I don't know whether our
Bar could do as well, but I think it could.

Let’s look at the system and see if it is fair to the applicants. We have
got to rememnber that the commission has a responsibility to the Court, to the
Bar, to the applicant and to the public.

Examination time is set to try to be fair to the students. There is an
examination, of course, in the spring and again one in the fall. If an appli-
cant fails in the spring, he will have an opportunity to refresh himself and
take the examination again in the fall.

There is a great variety in the methed of question preparation. There
is at least one state that I kmow of where the law professors throughout the
country may submit proposed gquestions, and if they are accepted, the pro-
fessor is paid $50.00 for that question. Of course, that could not be the case
in this state. That would have to be done in a state where there were a high
number of applicants each year and where you had a larger Bar and perhaps
where your Bar fees were quite high, In our state the questions are prepared
by the members of the Bar Commission and of the Examihing Committee.
The subjects are divided up. Questions are prepared and submitted in ad-
vance of a Board meeting sometime prior to the examination. The Board goes
over the questions and select and revise, add or change them as it sees fit,

The bulk of the guestions are of the essay or problem type. They are
much like the questions I remember and have since seen, for that matter, in
law school at the University of Idaho. The student is confronted with a set
of facts, and the problem ig to select the important and vital or pertinent facts
and apply the proper legal principle to those facts and reach a logical con-
clusion with respect to them. The questions submitted to the Commission
have the suggested or recommended answer coupled with citations of au-
thority. You can see that the drafting of questions is necessarily one of the
most important things in connection with the Bar examination.

Of course, the consideration of the answers is important, The answer that
has been prepared is just a puide to the graders, I might say it isn’t even
always accepted by the examiners when it is in accord with the decisions
of our Supreme Court.

The grading is not based on being absolutely correct or being absolutely
in error, There are some “yes or no” questions, and, of course, you would be
either right or you would be wrong. But the examiners are interested in
how a man thinks or reasons in relation to the question submitted to him
where they are of the essay type of questions, which are the bulk of the
questions.

The questions are simplified as to the statement of facts. Involved names
are avoided. In other words, you wouldn’t use, if one of the parties or persons
concerned in the suit was The Big Creek Mining, Milling and Smeltering
Company, such a name. You would say either the B Mining Company or the
Big Creek Mining Company. You would simplify it. If one party’s name was
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William James Smith, you would boil it down to Smith or S. or maybe plain-
tiff or defendant, We don’t use complicated figures. If you had $1,059.63, you
would just say $1,000.00 or $1,050.00 when referring to an item of that kind.
Abbreviations, unless they are in general acceptance like COD or FOB, are
not used., Reference to Latin terms are avoided unless they are so generally
accepted in the Bar that there couldn’t be error in them-—like res adjudicata,
res ipsa loquitur, habeas corpus and so forth,

The examination consists of 50 questions. It is divided into six parts and
covers three days time. Part One is covered the first morning, Part Two the
first afternocon, Part Three the second morning and so on.

I would like to convey to you how anonymous the grading is con-
ducted. Each man has his certificate with a number on it which is pre-
cented to the person in charge of the examination where the examina-
tion is taken, I might say that those examinations are held very largety
for the accommodation of the applicant—usually at Lewiston in the
north and Boise and Pocatello in the south and perhaps Idaho Falls or
Moscow or Coeur d’Alene, as may seem fair. In the lower right hand
corner of the Part cover is a detachable portion which has a space for the
applicant t¢ write the number of his certificate and the date of the
examination—the spring of 1949 or the fall of 1948 or whatever it may be.
There is another space for a grading number which is left blank. On the
top of the sheet for Part One is another space which is for a grading
number. The detachable portion with the man’s certificate number on
it appears on each of the six parts. When those parts get to the secre-
tary’s office in Boise, his secretary will arbitrarily assign a grading number
to each of those papers. Grading number ome would, of course, be put on
the detachable portion, and then up at the top, where there is a space for
the grading number. The detachable portion with the certificate number
on it is removed and put in sealed envelopes. So there is not a member of
the Bar Commission, there isn’t an examiner and there isnt a reader or
grader of the paper who knows whose paper is being graded,

We are grading by arbitrary grading numbers. Until the examina-
tion is completed, the averages made and the determination of whether
one, two, three and up to thirty-three, as in the case of the last examina-
tion, passed or failed, no one knows whose paper is being graded: Only
after the determination is made as to whether a particular number has
passed or failed all through the entire group of applicants, only when
that has finally been determined by the Board of Examiners, then and
then only is the envelope opened and the identify of the applicant deter-
mined by comparing the grading numnber with his certificate number and
_then going to his name on the certificate. The Board then makes its
recommendatory report to the Supreme Court as {0 what applicants have
passed and are recommended to be admitted to the Bar.

Personally I do not know what fairer method could be followed on
that score.

Going back to the actual grading for a moment. Each person partici-
pating in the grading—and I imagine some of you have, at various times,
graded the questions—grades the questions on the basis of his idea of its
relafive merit and grades from one to ten. Cecceasionally an applicant
might so absoultely fail to answer a question that he might get a 28ro,
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but in most cases some credit is given. One question is graded through
completely in the case of all applicants, and then they proceed to the
next question, When a section or a part is completed, then the average
grade of each applicant is determined by averaging the grades that each
grader has given him. Should there he considerable variation in the
grades of a particular question, the examiners go back and review that
particular question to make sure that no one has made a mistake as fo its
merits. But once the grade has been completed or once the determination
of what number have passed or failed has been made, and once the
identity or names of the applicants are known, neither the Bar Examining
Committee nor the Bar Commissioners can go back of their figures, because
once you know the identity or standing of a particular applicant, it cer-
tainly would be unfair to reconsider the grading, if you are tirying to
grade on an anonymous basis.

I would like to discuss briefly the evaluation of answers and credit
given. There are certain standards and guide posts set up for the
examiners for their independent grading. We try to keep in mind that
the purpose of the examination is io test the powers of analysis and
reasoning and the knowledge of the applicant and his ability to apply
legal principles to the facts. While the correct answer is important,
a correct or incorrect conclusion has less weight or importance than the
process of reasoning by which that applicant arrives at his conclusion.
If the conclusion is correct and unsupported by good reasoning, it doesn’t
give the examiner any idea of what that student or applicant knows,
If the conclusion is correct but is accompanied by the erroneous or faulty
application of a principle or an irrelevant principle, again it doesn’t carry
too much weight. On the other hand, where the conclusion is at variance
with the correct answer but the applicant’s answer displays good reason-
ing and an appreciation of the facts and an understanding of the problems
involved, and if his answer is based upon sound legal principles, the fact
that the applicant has come to an erroneous conclusion doesn’t mean
that he won’t get a pretty good grade on that answer. Sometimes an
applicant will develop a theory at variance with the commiftee’s answer.
But he may apply logic to it. He may reach an erroneous conclusion,
put if he shows that his theory is one that might justify a practicing attor-
ney pursuing and briefing the problem further along the line of that
theory, certainly due credit should be and is given to that applicant’s
answer. A correct conclusion withoui good reasoning is of less value than
a wrong conclusion with good reasoning. And, of course, a correct con-
clusion with good reasoning is entitled to more credit than any of the
others.

Once in awhile, through some defect in the preparation of the gquestion,
there is some error in punctuation and a situation iz created where the
applicant may interpret the facts different from that intended by the
framers of the question. At least it makes it possible for the applicant to
misunderstand what is meant. In that event the examiners accept the
fault as theirs, accept the question to be as interpreted by the applicant
and follow a grading system that would be absolutely fair to the
‘applieant and based on his interpretation. Occasionally that happens
but not often. Another thing: there are absolutely never any “irick”
questions.

I would like to contrast our situation, just a little bit, with the other
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states and acquaint you generally with the problems invelved. Our Secre-
tary is in possession of a survey made by the law profession of the United
States with reference to Bar examinations. In twenty years, it is esti-
mated that some 280,000 applicants have taken Bar examinations. Approxi-
mately 50% passed. That is an average of 14,000 applicants a year, with
7,000 passing each year. The five states with the largest group of appli-
cants have an average of 46% passing. The five states with the lowest
group of applicants have an average of 52% passing. Going to the wes-
tern states, based upon this survey, Idaho’s passing averzge was 68.8%
contrasted with Arizona 64.6%, California 43.2%, Colorado 65.2%, Nevada
52.2%, New Mexico 61.1%, Oregon 62.3%, Utah 57.8%, Washington 75.9%
and Wyoming 87.4%,

I might say that in addition to that survey I wrote for and received
statistics from the State of California for their examinations from April
'46 through October '48, and it runs from 27% passing in April 46 to 83%
passing in October '48. The Oregon group runs from 59% to 76% from
'42 to 48, with one examination in ’44, when 16 applicants took the
examination, and 16 passed for 100%. The Washington figures vary from
2% up to 80% or B4%.

Our method of preparation conforms to that of some 21 states. That is,
they are prepared by the examiners and submitied to the Board for review
and revision. In some 17 states, including Oregon, the sole responsibility
is with the examiners preparing the guestions. I have a letier from a
friend of mine who has been on the Oregon Exatnining Committee for
many years. FHe states that each examiner prepares four guestions of
the thirty-two given. It is a two day examination, and the examniner indi-
vidually grades his own gquestions, I think, personally, that we do better
where we have the full Committee or Board doing the prading and taking
the average grade of all graders,

Predominantly, throughout the country, the guestions are of the
essay or problem type, except New York where it is largely a “yes or no”
answer test.

The standard of passing in 21 states is 70% and in 16 states it is 75%,
Ours is based upon 70% as the passing mark., The applicant has to get
60% or better In at least two-thirds of the sections, In other words, if
he failed in more than two sections with grades of less than B0%, even
if he got 70% on the whole, he wouldn't pass. That is done to be reason-
ably certain that the student or applicant has an overall understanding
of the law.

I might say that Idaho conforms to the recommended rule of not
arbitrarily relying on the stock answer. We give weight to the reasoning
and logic used by the applicant in answering the questions, In Idaho the
uld questions are not available to the applicants. In California, for that
matter, you can get printed copies of the old questions but not the
suggested answers, -

Our main emphasis, of course, is on substantive lIaw. We da neces-
sarily consider our local practice to some extent. Anyone taking the
examination can very properly expect that there will be some questions
on practice and code pleading, some guestions on community property, some
questions, perhaps, on mining law and water rights or both. Those three
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subjects, of course, are vital to the practice in Idaho, and every lawyer
should have some knowledge of them, and the Commission has thought it
only proper that guestions should be submitted on those subjects.

We do not label the questions. We expect the applicant to determine
what subject or subjects of law are involved. I think that should be a
test of the applicant. It makes us more certain of his knowledge of the
law, of his ability to reason and his capacity for discrimination, and it con-
fronts him with the same situation that will confront him when a client
walks into his office, The client is not going to come in and say that
he has a problem in contracts or community property.

We do not use optional guestions. Some states do that.

I ‘have tried, gentlemen, to show you the general mechanics of the
Idaho examination. I might specifically go to some of our statisties for
the years 1942 to 1948 for some 120 applicants. 64 passed the first
examination, and 38 failed. On the second examination 15 of those passed.
This is not quite accurate, because since the figures were compiled a group
that had applications pending, some 14, took the examination again, and
2ll but one of them passed. So the overall picture, going through the
second examination and considering the third examination, in the three
instances, about 95% of the applicants, in the final analysis, passed the
Bar examination after, of course, further study. While it has not in
every instance been true, yet in the large number of cases where a check
was made with the colleges, the good students passed and the poor students
failed,

I don't know whether I can answer all or any of your questions, but
if you have any, I will try to. If I can't answer them, I have Sam here
and the other members of the Comimission, and I am sure they would be
glad to help me in the pinches,

ME. KEMPEER: A thought just came to my mind. Siudents taking
that examination are under quite a strain, as you can well imagine, I
know I was, and by the time you get fo that third afternoon, you are just
going on your nerves from then on., The particular examination I took
was last fall, and the last afternoon was the longest part, and being tired,
it made it very difficult. I wonder if it wouldn't be possible to add an
additional question earlier in the examination and eliminate a question
or two in the last afternoon.

MR, WARE: Make that your shortest part of the examination?
MR. KEMFPER: That would be my suggestion.
ME. WARE: I would like to have Sam answer that.

SAM 8. GRIFFIN: There is a reason why it is done the other way.
I don't think Marcus mentioned ii. The firsi morning is the shortest: part
of the examination. Over the years of grading, the Board has found that
the applicanis seemed to be so nervous the first morning they were
falling down badly on the first section. .Accordingly, they shoriened the
first section and broadened it out later. You would be rather surprised,
Mr. Kemper, but you probably did better on the last afternoon, It has
been our experience that the fellow who starts out as though he was
going to fail, gets hold of himself, apparently, and he may be awful tired,
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but his brain has started working. The first day is purposely the shortest
day. That is to let the applicants get their feet under the table and get
started, and when they do get started, you would be surprised at their
grades. Sometimes the graders will say o themselves, “That guy is so
rotten he will never get through. If he is as bad on the rest of the
sections as he is on this first one, he will never make it.” By the third
set he is beginning to hit the ball, and by the time he gets through he is
all right, That has happened lots and lots of times.

DEAN STIMSON: I have just one thought I would like to add. Of

course, we don't have any three day examinatfions in law school, but in
preparing my own questions for a four hour examination, I make it a
habit of having the first gquestion an easy one and the last question an
easy one. In other words, the heavy ones come in the middle. That eases
him into the examination and also eases him out. (laughier)

FROM THE FLOOR: How far out? (laughter)

MR. GRIFFIN: You use the phrase '"easy guestions”. I have heard
lawyers say that the guestions are too hard and that the lawyers couldn't
answer them themselves if they wanted to. You can’t always tell what
is an easy question. Lots of times the Board will review questions that
some member of the Examining Committes has turned in, and they will
say, “That's too easy to give.” Then the Board will say, “We wil
give them the easy one to sort of make up for somme of them that
may be a litfle tough.” They give them what they think is an easy
guestion and a tough question, and invariably they hit the tough
guestion righi in the eye, and they seem to figure there is something
wrong with' the easy guestion. They get the idea it is a trick of some
sort., Of course, there is no idea of making a trick out of it, but that
seems to be the way their minds work.

DEAN STIMSON: I should amend my statement by saying that I put
the one in the front and the one at the end as having the shortest state-
ment of facts. When the student iz starting the examination, he is nervous,
and to marshal a set of facts which are rather complicated is the thing
that is apt to floor him. As you well know, the one with the shortest
statement of facts may be a difficult question, but it gives him a feeling
of confidence when he reads that question of about four or five lines. He
has it all there right before him, and he starts thinking about it right away.

MR. WARE: Deéan Stimson and Mr. Kemper, I will never forget that
last aiternoon at Lewiston in 1927. The questions given us was a briefing
question, and, of course, each briefing question was different. I got the
shock of my life. We were permitted to use the library to build up our
case, and many of them could find a leading case. I couldn’t find a dam
thing the whole afternoon. I don't know what I finally did, but I am
sure the only thing that saved me was that the examiners wrote off that
afternoon and didn't pay any attention to it for any of us.

J. T. EVANS: You have had several blind applicants. I was wonder-
ing how you handle them and whether you can identify whose paper you
are correciing,

ME. WARE: BSome of the papers are typewritten. Sbme of them
are handwritten. Of course, in the case of a blind applicant, up in the
end of the state where I have conducted the examination, they have some-
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one read the question to them, and they write or typewrite the answer
as the case may be. We can provide them with 2 room of their own
where they can have someone read the questions to them, and aside from
the natural limitations that they have on that score, they get along
perhaps as well as anyone else.

MR. GRIFFIN: We have had occasion to do as he said. We usually
try to accommodate the individual. Some of them can't type too well
I can think of one case where they let the boy bring a stenographer in,
and he dictated his answers. We put him away from the rest of them,
of eourse, and the girl would read the guestion to him, and he would think
it over and dictate the answer, and she would type it. We didn't formerly
let them type the answers, but it got too fough to read some of the rotten
writing we were getting, so now we are glad to have them {ype answers.
As to the identity of the handwriting, that is taken care of, because under
our system we hire what we call readers. Incidentally, I heard that some
of the boys at the university mentioned that we hired junior callege
students to grade the guestions. {(laughter) They were hired as readers.
The graders sit around a table, There are three on a grading team. Over
to one side sits a fellow who reads the question and the answer. The
Board hever sees the papet or handwriting. We hire this reader, and
that saves the Board a lot of iime and trouble, and the reader finally
beeomes acquainted with the handwriting, so he can read them pretty well.
He reads number one’s answer. Then each of the members of the grading
{eam puts down on his grading sheet what he thinks the answer is worth.
1 might think it is worth seven, and you put down eight and somebody
else puts down eight. We go down through a section of perhaps eight
questions. Then we average each grader’s totals for the section, so if I am
a tough guy, the fellow that is a liitle easier on the boys makes up for
my toughness. In other words, every feliow is graded by three different
graders, so he has all the chances that we think we can give him. But
so far as the junior college students grading, they just don't do it

MRE. WARE- It is rather surprising, at least it has been in my
experience, that while one grader may grade a particular guestion of a
particular applicant lower than the others, yet the pattern on the section
as a whole averages out pretty well, surprisingly so in many instances.

MR. GRIFFIN. As Marcus told you awhile ago, suppose I give the
applicant 56, which is just passing on eight questions. Suppose Marcus
gives haim 76. Well, then we figure someihing is wrong. Either I have
gone to sleep when the answer was read or Mareus has. So we go back,
and we compare our individual grades, and if Marcus has given a fellow
2 and I have given him 10, we know dam well something is wrong. Then
we review it, as he said, to see which one of us was asleep when that
answer was given, and we correct the grading. As Marcus said, in the
vast majority of instances there won't be over 3 or 4 points between the
graders when they finally add their totals.

PRES. MERRILL: Genflemen, we were in hopes that we would have
a discussion by a member of the Supreme Court on the Coordinator Act
that was recently passed by the legislature. However, thére is no member
of the Supreme Court present, and we are sorry we can’t have this dis-
‘cussion. 1 might say, though, that in my mind this Coordinator Act is a
step in the right direction. It may be that the Commission and the Bar
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will have to urge the Supreme Court to act under it. The Act is no good
unkess it is put into force. If the Act is actually put into force by the
Supreme Court, if they actually appoint a Coordinator, he can do a lot
of good in avoiding delays in trials and overwork by some of the District
Judges.

As you gentlemen remember, the Act provides that with the advice
of the Coordinator, the Supreme Court can shift District Judges in one
district to another in order to help relieve the load in any particular
district. Of course they can't do that unless the Coordinator knows where
there is 2 crowded calendar. And it is his duty to find out the_ condition
of the calendars in the various districts. We hope that the Supreme Court
will actually act under this Coordinator Aet. But, as I said before, it may
be that the Bar and Commission will have to urge the Supreme Court to
do something under this Coordinator Act. '

We aré also disappointed in the next item, “Office Management and
Accounting” by Mr. Anderson of Boise. He was supposed to give this but
telephoned last night that he was delayed in Boise and couldnt be here
this morning.

We now come {o the report of the Resolutions Committee. We will
ask Mr. Hawkins to give that report.

WILLIAM HAWKINS: Mr. St Clair will read it.

GILBERT ST. CLAIR: Mr. President, Bar Commissioners and mermn-
bers of the Bar: This was delegated to me, because Judge Hawkins said
that he has said plenty at this convention already.

This being an off legislative year, no resolutions have been submitted
that are controversial. They are quite “short.

(Whereupon Resclutions 1, 2, 3, 4 and 5 were read, and each was
duly seconded from the floor, put o a vote and carried unanimously.)

NO. 1

Whereas, the success of this, the 1949 State bar convention is a {ribute
to the several excellent addresses and discussions by the members of the
Bar and to the excellent services and entertainmeni provided by the
Management of Shore Lodge,

Now therefore, be it resolved, that the Idaho State Bar says ‘thanks”
to all those who have contributed to the success of this convention, and
especially commends the attendance by the Judges present.

NO. II

Be it resolved, that this association expresses its appreciation to R. D.
Merrill for his untiring -and able services as a commissioner and Presi-
dent of the Idaho State Bar, and to E. E. Hunt, who has recenily resigned
because of ill health, for his services as a commissioner.

NO, III

Be it resolved: That District Judges make every effort to avoid setting
or hearing any matters that would interfere in any way with the attendance
to the Idaho State Bar convention by themselves or lawyers.
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NO. IV

Be it resolved: That the Bar Commission appoint a committee {o
examine the Corporate Statutes with the view of modernizing the same
to meet present day needs and report back to the next convention with
its recommmendations,

NC. Vv

Be it Resolved, that we again endorse, and urge the passage of, legis-
lation creating a permanent Judicial Council conforming fo the recom-
mendation of President Merrill and resolutions of previous Bar conventions.

(Resolution No. 6 relating {o three years of prelegal college study
was read.)

DEAN STIMSON: I might just say what the attitude of the law
school i on this, This same question has come up several times at The
Association of American Law Schools. It has come up f{wice recently, and
maybe before that it had come up. We have opposed it, not because we
don’t believe that three years are better than two years for prelegal prepara~
tion, but we thought that to require it would be undesirable from the point
of view that it would add to the expense and. the struggle of the student
who is not well financed, who dido’t have independent means. That was
one reason.

The other reason was that we are, in a sense, in competition with a
law school in Spokane which requires only two years of prelegal training.
It is not an approved school, but we feli that if we first went to three
vears that thaf might have the effect of encoureging students fo attend
that law school instead of ours and then coming back to Idaho fo take
the Bar examination.

MARCUS WARE: Mr. President, T am, personally, very much opposed
to a three year requirement. Some of us are producis of only one year of
prelegal iraining. Personally I think that three years are highly desir-
able, but I dep’t think it should be a requisite. Two years are enough {o
require, The average means of the average person in Idaho is such that
we should maintain a reasonably low minimum in that respect, and I think
two years are entirely adequate as a requirement in a free country. We
don’t want to make the law profession a rich man’s profession. We don’t
want to get in the shape, as far-as I am concerned, that the medical pro-
fession is in thaf respect.

SAM S. GRIFFIN: Mr. President: Perhaps I can give you some idea
of why Mr. Merrill recommended thai in his address yesterday. The
American Bar Association, a number of years ago, set up a goal of siandards
to be reached, among which was four years of coliege before law, A great
many schools now require {hat—Stanford, Harvard, Chicago and probably
others. I believe Michigan does. But that isn’t the point with the Idaho
Commission—whether some other schools do it or not. The peint is that
the practice of law is becormning too big for the old traditional law college
to handle under the old traditional subjects, Minnegota, I believe, now
has a four year law course. In that course, among other things, they give
them accounting and taxation and things of that character, which, in this
day and age, seem to be almost essential to the practicing lawyer.

Now, it is not Marcus’ faulf that he is not educated. (laughter) When
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he took the Bar examination, he got through just as easily as he could,
just like I did. I took a year of prelaw and then three years of law., But
he has had time to grow up as time went by. We have to remember that

_ after this GI bunch is out, and they probably will be in the next three

years—is that right?

DEAN STIMSON: I can't figure it very well, I have 128 students
in school, and all but eight are veterans.

ME. GRIFFIN: But some day that is coming to an end, and when
it comes to an end we are going to drop back i{o I8 years olds going to
college. If they take two years, they will be twenty when they start law.
There is a serious question in the Board’s mind as to wheiher we had not
ought to anticipate what is going to happen and what we can see is going
to happen. This requirement is not to take effect tomorrow, of course.
We have got to give those fellows a chance that have already started, but
perhaps we should build the recommendation up so that in the course of
three or four or five years the college up here will be in a position to
adopt that standard. I think that was pretty much what your idea was,
Mr. Merrill.

PRESIDENT MERRILL: Yes it was, Sam.

MR. GRIFFIN: It is a thing to think about. I have a boy who wants
to take law. He is the only one of my sons foolish enough to think he
can make a living in law; but I want him to take with it some accounting
and economics. I think he will be a better lawyer for it. Although we
are concerned with the individual, we must not let the individual’s situaiion
plind us to the fact that the requirements for practicing nowdays are
tougher than they were when Abe Lincoln started to practice. It may
make it hard on individuals, but on the other hand, the fellow who isn’t
in a position to compete with the fellows who do take three years, is
going to be your weak lawyer all during his career. He is likely fo be
the fellow you are going to have the mast trouble with.

GEORGE DONART: Mr, President, it seems to me that if the idea
is to produce better lawyers, maybe we are going at it backwards. I believe
two years, in many instances, is eflough for prelaw. However, in view of
the developmeni of law over recent years, I believe that a four year
course in prelaw school would be advisable rather than a three year pre-
legal course, Frankly, I think in most instances where a young fellow
goes to college the fall he is 17, it nothing is going to interrupt his college
course, on account of hiz apge if for no other reason, he should take four
years. He should have a degree before going into a law school. Laooking
back over a period of about 34 or 35 years, I don’t believe that our own
observations will justify the conclusion that a large number of men with
only a high school course arennot prepared to study law. I don’t believe
an investigation will bear that out.

It was a long while ago that I went to law school. I was the only
member of the graduating class, as far as I know, at that time who had a
B. A. degree, So I am not speaking from any selfish motive. I felt that I
needed a B, A, degree before starting the practice of law. But I saw a lot
of others who didn't feel that way who were very successful in the practice
of law, and they were younger than I was, I know a good many men
who are good lawyers today, some of them members of the judiciary, who
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entered the Idaho Law School directly from high school, I remember one
man, I guess he was one of the few men we ever placed on the Supreme
Court, and I will tell you his name, it was Dwight Leeper, and I don't
think that anyone ever urged that Leeper wasn’t an able lawyer nor that
he was not an outstanding member of the Supreme Court. Dwight Leeper
entered the university when he was barely 18 years of age. He was
younger than most of us at that time. It wasn't a question of age. Leeper
took one vear of prelaw, and he made a mighty good lawyer.

I could mention a lot of others that didn't even have the one year.
There are men that I see right here today who are outstanding lawyers
in this state, and the lack of a college education didn't seem to be any
handicap to them.

Frankly, I would recommend three full years to any young fellow
who is starting out at 17 and who can go on through, But suppose we take
the young fellow who has to work his way. He goes {wo years and is probably
out a year. If you tell him he has got to have six full years, you are
setting up a pretty hard proposition for him.

Now, there are a lot of things that qualify a man for practicing law
that he doesn’t learn in books in getting an academic education. He may have
experience in other ways that would be worth more to him. Suppose he
works a year or two in a bank or something of that kind. I taught school
for one year after graduating from college, I found that one year was
worth more to me as preparation for the practice of law than three or four
years in college. I think a lot of other people will find the same thing true.

While I will recommend the rescluiion to individuals, I don’t believe
that at this time we should go on record as favoring that as a reguirement,
because it won't fit in all circumstances, and I believe it would probably
be more damaging than beneficial.

J. H, FELTON: I lived under the eaves of a law school for a long
time. I have always lived up shoulder to shoulder with the university. A
lot of you have forgotten your days. There is a direct break in a university
between what we know as a professional course and what we know as an
academic course. The social life of a university and the people that go
there for fun and the people that go there easily are in those academic
courses. If you extend the time that a student is in those acadernic courses,
it is my opinion from observation, it does him mno good. [ eniered law
school when I was 17 with one year out, and although it didn't make me
a lawyer, I had no irouble, as the grades of the law school will show,
competing with the fellows who had degrees.

The four year course is a professional course, and that fits you for
what you are going to do. But after you get out, then there should be
certain requirements to teach a fellow to practice law to put to use the
training that he has. Don’t put it onto the wrong end of education.

Mow, I have waiched those kids., I have sat up against them for
20 years or better. Those first two years are “sluff” years. They are
just getting ready to do something they want to do, and the fellow whao
is battling his way through up there doesn’t like it very much. But put
it on the other end where he is learning what he wants to do, you will
find that he will study like hell from that end.
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I don't care whether Harvard or Yale or any other school requires
four years prelegal training. I don’t think that the years of academic
study should be extended, but I do think we should do something with
the other end—that is the apprentice end. Make him practice with some-
one else until he gets going. That end is O.K. But I think the academic
end is “sluff”. I think it is & waiting period.

ADONIS H. NIELSON: Mr. President, there is one thing we are for-
getting here in this discussion. It is that an attorney should be a2 member
of the society he enters. He shouldn’t just attempt to make a living. He
should attempt to at least contribute some of his ability to the community.
In order to do that he should have some ideas, it appears to me, from his
training, before he goes into the law school.

I am like Mr. Donart. I taught school for awhile, and perhaps 1 got
some training from that. But at least before I went to law school I had
four years of training, and to me that has been an aid, or at least I assume
so. I wouldn't recommend that these young men should have three years,
but certainly they should have some training that would help them to
become members of a society and to enable them to take their part with
others in contributing to, say, the literary ends of life or to some of the
community enterprises.

FRANEK MARTIN: Mr. President, I want to ask a question. Is this
aimed for immediate use, or does it set up a goal which we want to
arrive at at a time when we are ready for it?

PRES. MERRILL: It is setting up a goal, gentlemen, that we can
arrive at in the future. It may be that it won't be effective for three or
four years, particularly until after all of the GI's have finished their
education. But the idea is to set up a goal that we may work for in the
future so that those who intend to study law three, four, five or six
years from now will know they must have three years of college educaiion
prior to going into law school.

FRANK MARTIN: Shouldn’t the resolution be made to show that.
Ag the resolution siands, it seems to - me, we are recommending it right
now. I think that was brought out in part of the argument we had.

PRES. MERRILL: -1 presume the Board would have to take it up
with the Supreme Court. If the Supreme Court says, “No,” no matter
what we do, there is nothing we can do about it. I presume we would
leave it to the Board to determine when in the future this would take effect.

FRANK MARTIN: May we have the resolution read again.
'
{Whereupon Resolution No. 6 was again read)

DEAN STIMSON: I hadn't quite appreciated that. In other words,
you are saying it should be required at the University of Idaho, and you
are not saying it should be required for admission to practice in Idaho. Is
that it? You really would be putting us on the spot the way it is, because
they don't reguire it at the school in Spokane., If you want to do this,
I would think that you would make one of the requirements for admission
to practice law in Idahc three years of college education. That would
mean that wherever they came from, they would have to have three years
of college education.
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PRES. MERRILL: Does anyone want to offer an amendment fo that
to conform with that suggestion?

MER. J. H. FELTON: Let's take ii up next year.

Question!
{Whereupon Hesolution No. 6 was put to a vote and lost.)

FRANK MARTIN: I presume it is not out of order to offer a resolu-
tion from the floor., I move you, Mr. Presideni, that it be the consensus
of this meeting that the Board of Commissioners convey to the Supreme
Court a request from the members of the Bar that they attend the meetings
of the Bar. (laughter) (applause)

PRES. MERRILL: Do I hear a second?

(Whereupon the motion was duly seconded, was put to a vote and
carried unanimously.)

C. J. HAMILTON: Mr. President, I suggest that the applause be
inserted in the record. (laughter)

PRES. MERRILL: Gentlemen, as you all know, heretofore, during the
last two or three years anyhow, we have held the convention at Sun Valley,
This year we held it up here, and the Commission would like to know
from you ladies and gentlemen which place you prefer to hold a conven-
tion, Your thoughts do not have fto be in the form of a resofution
necessarily, but just a general idea of what you wani to do in regard to
the place to hold the convention for next year. We would be glad to
have any suggestions on this. We don't need a resolution but any sugges-
tions you might have.

MARCUS WARE: Why not alternate?
SAM S, GRIFFIN: 7You can't get your dates.

PRES. MERRILL: Of course, you all understand that we can't hold
a convention at any time and any place we desire. If we hold it at Sun
Valley or if we hold it at the Lodge here, we must take dates that will
conform with their general set-up, This year's dates were not the dates
we wanted, It was not the date we selected for the convention this year,
but it was the only one we could get, and we had to take it, so you gentle-
men will have to keep that in mind. It is not always the Commission’s
fault that the convention starts on Monday instead of Friday or that we
hold it at a certain time in June instead of July or August when it will be
warmer. If anybody has any suggestions, the Commigsion would like to
hear from you.

J. F. MARTIN: Can we hear from Judge Hawking?

JUDGE HAWKINS: I don’t very often ‘turn down challenges like that.
(laughter) I am selfish. It is a shorter distance from Coeur d’Alene to
McCall than it is from Coeur d’Alene to Sun Valley. I assume the
lawyers north of here appreciate the privilege of holding a meeting at
this place because of the travel involved or lack of it. I think that if
it iz held here again next year, thete should e definite arrangements made
with the management wherahy the entire lodpge facilities, or practically
the entire lodpge facilities, will be made available to the Bar rather than
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partial accommodations, because it is a little more convenient if we can
get all under the same roof. You have quite a number of lawyers from
the Boise area that have summer homes up here, and it is convenient for
them. From a travel standpoini, it is not much further from Pocatello
here than it is from Coeur d’Alene. We appreciate it, and we would like
to have it held here again. However, we don’t want to be selfish about it.
If there is some real reason why it should go back to Sun Valley, we
‘are willing to accede as long as we get it here at least every other year.

F. H. SBNOOK: Do you have a record there that would indicate the
comparative aitendance between Sun Valley, the last few years we held
it there, and here 7

MR. GRIFFIN: Last year there were 86 registrations at Sun Valley,
There are about 75 registered here, Of course, that doesn't always indicate
why they are here or why they are someplace else. For instance, at
Sun Valley, some of the younger fellows complained of the charges which
are higher than they are here. On the other hand, some of them may
feel a little poorer this year than they were last year. In the war years
lots of the fellows felt they could take a fling like this when they may
not want to now. There are a lot of conditions that make a difference.
For instance, the first of the week aor the last of the weel may make a
difference. We have always preferred the last of the week on the theory
that the lawyers liked it better, but I don't know whether that makes
enough difference or not. This is the firsi year the courts have jumped
the gun on us for quite awhile, but in some districts they have set down
cages, which I think they should not de. In fact the Judges ought to be
over here themselves if only to show appreciation for our raising their
pay $2500.00 a year. The raise ought to be enough to pay part of their
expenses.

ROBT. BROWN: I think the time of the week affected the attendance
here. That was unavoidable.

MR. GRIFFIN: Do most of you think the end of the week is better
than the beginning of the week, or does it make any difference?

J. H, FELTON: It makes a difference, yes.

FROM THE FLOOR: It makes a difference whether it is an election
year or not,

MR. GRIFFIN: You mean it makes a difference to the Judges.

PRES. MERRILL: Might I say that it any of you have any sugges-
tions on this or any other subject during the year, I am sure the Secretary
and the Commission would be glad to have you write them. The Com-~
missiohers only attempt to serve you gentlemen and serve the Bar, and
they want to carry out your ideas and not neéessarily their own ideas,

[
And now, ladies and gentlemen, I want to thank you very much
for the courtesies you have extended to me and the Commission during
the past year.

It is with great pleasure that I now introduce Claude V. Marcus,
of Boise, our new President. {applause)

PRES. MARCUS: I do thank you sincerely., It is a real privilege to
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be able to serve the Bar of Idaho. Ag a matter of fact, I think I would
rather represent thiz organization than any other client in all the world,
and I can assure you that during the coming year we will do the best
we can to make the Bar a real working tool for the profession. We are
poing to have a lot of" work to do thiz year, and in many ways I feel very
inadegquate {o the job. Bul we are going to call on many of you fellows
to help us, and I know that you will give us your cooperation.

I do not wan{ to dismiss this meeting without again emphasizing
my personal regards for the retiring president, Mr. Merrill, The past year
we had some rather rough spots, and we who worked with him from day
to day realize what a gocd, strong, steady leadership he provided. From
a personal viewpoint I certainly wish to extend my great appreciation to
him for hiz work, and we aren't going to let him retire. He jg still
going to assist us with his counsel.

Gentlemen, we certainly hope that you will all have a prosperous
and successful year.

If there is no further business to come before this meeting, we will
stand adjourned.
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