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The Idaho State Bar is organized in conformity to and functions
under, statutes of the State of Idaho, found as Chapter 211, Session
Laws of 1923, and Chapters 89 and 90, Session Laws of 1925. '

Rules -for Admissioni of Attorneys, Conduct of Attorneys, Diseip-
linary Proceedings, and General Rules, as adopted by the Board of
Commissioners and approved by the Supreme Court of Idaho, are
published in pamphlet,form and may be had upon application to the
secretary. .

COMMISSIONERS OF THE IDAHO STATE BA

JouN C. Ricge, Caldwell, Western Division e 928-25
N. D. JacksoN, St. Anthony, Eastern Division 1923-25
RoBT. D. LEEPER, Lewiston, Northern Division 1923-26
FrRANK MARrTIN, Boise, Western Division 1925-29
A. L. MERRTLT, Pocatello, Eastern Division 1925-28
C. H. Porrs, Coeur d’Alene, Northern Division.....iwn 1926-29
JEss HAWLEY, Boise, Western Division : 1927-30
OFFICERS OF THE IDAHO STATE BAR

JoaN C. Rice, Caldwell, President ; 1923-25
Rosr. D. LEEPER, Lewiston, President 1925-26
FraNk MagrTIN, Boise, President 1926-27
A. L. MERRILL, Boise, President 1927-28
SaMm S, GrirFiN, Boise, Secretary : 1923-

COMMITTEE ON LEGISLATION
1926 .
B. W. Oppenheim, Boige, Chairman.

. 1927
Jess Hawley, Boise, Chairman.

OFFICES OF THE COMMISSION
36 Federal Building, Boise, Idaho

ANNOUNCEMENTS

Attorney’s License Fee—$5.00, payable annually prior to July 1,
to the State Treasurer, Boise, Idaho.

Meetings of the Bar—The Western and Eastern Divisions willl
hold Division meetings in 1928 at times and places to be fixed, respec-
tively, by Commissioners Hawley and Merrill

Annual meeting of the Idaho State Bar will be held in the North-
ern Division in 1928, at a time to be announced later.

An election of a commissioner for the Eastern Division will be
held in 1928.

R
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REPORT OF ANNUAL MEETING

OF THE

IDAHO STATE BAR

POCATELLO, IDAHO, JULY 19-20,
1926

FIRST SESSION

JULY 19th, 1926
9:45 A M,

PRESIDENT LEEPER: The convention will be in order. I
will now ask Reverend Sloan of the Congregational Church of this
City to make the invocation:

REVEREND SLOAN: OQur Father in Heaven, we récognize
that thou blesseth all things and all people with that unchanging love,
and we who strive to govern society’ | through laws Iook to thee for
guidance that justice may prevail. Bless this convention to the end
that they may find righteousness and \right in all of their proceedings,
We ask it in the Master's name. Amen. ’

(The Nation’s flag was brought in by color-bearer in uniform,)
PRESIDENT LEEPER: We will now arise and salute the
colors, ' ' '

(Assemblage arises and salutes the colors.) :

PRESIDEN'I_‘ LEEPER: I will now call on the Honorable Ben
Ross, Mayor of the City of Pocatello, to make an address of welcome.

MR, ROSS: Mr, President. :

PRESIDENT LEEPER: Mr. Ross.

MR. ROSS: And ladies and gentlemen: On behalf of the City
of Pocatello, I want o welcome the lawyers in eonvention assembled
here, because you are the men who laid_the foundation of this country.
I appreciate the fact, and you will agree with me, that all of our great
documents 'were written and drawn by members of the bar. The man
who wrote the Declaration of Independence was a lawyer. For that
Teason we welecome you to the City of Pocatello. We want you-to see
the natural beauties of this city and of this country, I told your
Chairman—or Mr, Merrill, here, that I wouldn't talk to you long.
One of the men in the room here sald to me, “Ben, we don’t want you
to attempt any of your oratory on us here.” He said, “You are all
right when it comes to talking to hayseeds and. farmers, but you can’t
get by talking to learned men,” so I said, “Well, I won't attempt to
make a speech this morning.” He said, “Just tell the lawyers here
you are glad they are in Pocatello.” w
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CHIEF JUSTICE LEE: He wasn’t speaking truthfuily.

MR. ROSS: He said, “Just tell them we want them to see what
you have here in the city,” and we do. .

We are having an Indian Sun Dance just below town at the
present time. That is something we haven't had for the last three
or four years. For some reason:the late Indian Agent prohibited the
Indians from holding the Sun Dance. He said that it carried them
back to the natural state of the Indians. He wanted them to progress
and to think of the conditions of this day and age, so he wouldn’t allow
them to hold. this dance. But it is a wonderful sight, and is only a
few miles out of the city, and we would like to have the attorneys and
lawyers from the various sections of the state make an effort to see
this wonderful sight. If is well worth it. )

We have another great.institution, and that is the EKraft Cheese
Plant. There are only three such institutions in the world, Chicago,
New York and Pocatello. We want you gentlemen to go out and see
Mr. Kraft make cheese, and we want you to carry this word back to
the people, because after all the foundation,—I have said this so
many times,—after all the foundation of every industry is advertis-
ing, and you boys wouldn’t be here today if it were not for the farmers
on the farme. We want you to carry this word back to the various
communities that it is a fact that Mr. Kraft can’t get enough raw
product, that the sale of his product is unlimited, that he called his
salesmen in from the European countries because he couldn’t get
enough raw material from the farm to make -the finished produet to
be sent out, so the dairy business in this state is unlimited. When
they tell you that the dairy business ean’t grow, they are telling you
something that is not so. ) ’

There ig another thing we want to say: In the past,—there is
a gentleman sitting right here who when he came to Pocatello last
March took a bath, said the water was so muddy that he thought Poca-
tello ought to do something with its water supply. We have the

greatest well in the United States. That is quite a broad state- '

ment. {Applause.) :

JUDGE AILSHIE: I might suggest that it was muddy after
he took his bath.

MR. ROSS: We started our pump last Saturday, and we are
pumping now 1050 gallong per minute out of the well, which is eighty
feet deep, and we can’t lower the water in the well. We believe we
have a well that will yield three million gallons a day. We have water
to take care of a city of two hundred thousand people. If for some
reason Pocatello should grow to a city of that size, it would be jusi
a matter of putting down more wells. We want you boys to go out
and see it. It would be worth your while to see that water flowing
out of the ground. It is ome of our scenic beauties. ‘

I told you that I wouldn't make a speech. I just want to say one

more word, and that is about service. We are living today in a day
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of service. Mac is smiling over there. He is saying to himself, “You
think that lawyers don't give service” The average lawyer does
fipure on giving service. I am not so very old, but I can remember
when I went into a store to buy its merchandise, a drygoods store for
instance, and the merchant laid out his wares on the coqnter that 1
was contemplating purchasing, and a pair of gloves, for instance, he
said the price was $1.50. I immiediately offered him $1.25, and :l;he
rest of the people did the same thing. * They didn’t have one price.
They didn't figure on giving service. -That. is only twenty or twenty-
five years back. That condition existed over the whole.country, but
now the service clubg are educating the people, and I might say that
it might be necessary to educate the lawyers. It is only a few y‘ear’s
ago that doctors looked only after people who were sick; they didn't
figure on giving serviece to people who were well. Now t.he doctors
have a different point of view. Now, the lawyers should alm.to keep
people out of trouble, and I believe you boys are lfast learnm.g, and
fast adopting those principles, because you are goIng al(_mg w1t‘h t}}g
times, and appreciate the fact that you must give service, which is
the greatest thing in the world.

You know, H. E., I told you I wouldn’t make a speech, when you
asked me not to do it, but I just keep on talking. .

" 1 want to say that we are all glad that you are here, and the city
is yours. We have had a great many conventions here, and when the
W. C. T. U. met here some time ago, I said to them, “Ladies, we are
going to throw the keys to the city down a well, and you can do any,-,
thing you want to do. I doesn’t make any difference Wha:‘: you do.
Now, I'm going to just chance you lawyers once. I am going to say
to you lawyers, that figuratively speaking we are going Fo t}.quw the
keys in the well. If you park your car on the sidewalk, it will bi 2,111
right. If the policeman should try to arrest you, just tell them, “T’m
a lawyer.” (Applause.)

PRESIDENT LEEPER: On behalf of the Bar, Mayor Ross, I
thank you for your cordial words, and we will tiy to keep order as
best a group of this kind may be able. I doem't know ltha.t we will
deplete your water supply very ;eriously.

Ladies and Gentlemen:

It is customary and proper that your retiring President shot?ld,
in his annual.address, cast up for your consideration the outstandm'g
events of his administration. This will be particularly importa:pt t.hIS
year, because this is the first time when we are capable of viewing
in retrospect any considerable period of operation under the Idaho

" State Bar Commission Act. As you know, the original act creating

this commission wag passed in 1923 and it constituted a novel experi-
ment in the control of a professional group. Theretofore, in Idaho
and elsewhere, the only organizations which attempted control of t_he
professional conduct of attorneys at law were purely voluntary, with
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No substantial power and largely ineffective in
was concerned,

The then voluntary asseciation in Idaho,
that practice of the law is one affected with s
to warrant the interposition of the police powe:
ognizing the feebleness of its own powers an
face of manifest abuses by unworthy practitioners, boldly decided to
strike out into the unknown and uncharted seas of legislative police

control of all lawyers in the state of Idaho, and the 1923 act was the
result,

so far as discipline

adopting the premise
uch public intevest as
r of the state, and rec-
d its impotency in the

Briefly, this act declared the public interest attached to the pro-
fession, provided for a commission to be elected by the members to
which it delegates full power to admit, and license to practice, to hear
and determine disciplinary matters, to provide and enforce codes of

" ethies and to hold bar reetings, all subject to revision in the Supreme
Court. The act also requires the payment of an annual leense fes
of five dollars, and makes it a crime to practice without a license.

Pursuant to the act commissioners were elected in each distriet
in the summer of 1923, the first board consisting of Hon, John C.
Rice, Hon N. D. Jackson and myself. We met and organized in Ang-
ust of 1923, but as the experiment was new and untried, and the mem-
bers of the commission were highly doubtful as to the constitutional
extent of their powers, the board caused a test case to be filed in the
" form of an action by Mr. Jackson against Mr. Gallet, the Btate Audi-
tor, for payment of his expense account. All questions were raised,
and the matter rested in the Supreme Court undecided until the early
months of 1925. During that time the eommission could not fune-
tion. In the meantime another legislature met in 1925 and the act was
amended to meet with certain objections urged by the Supreme Court,
which, however, finally approved the act. ‘ }
Therefore, it was not until the spring of 1925 that the commis-
sion was able to act. However, it immediately became active and in
a series of meetings promulgated the rules which now constitute the
working basis of the commission. We found a heavy task confront-
ing, as we were treading unknown paths and had mno precedents to

- 80 by. There were three genera] jurisdictions which had to be covered

—admissions, diseipline, and general bar government. In drafting
our rules, we examined, compared and annotated the rules from every
bar organization in the United States, and we believe that we achieved
a simple, comprehensive plan of operation which is amply sufficient to
cover our needs, protect the publie, and which at the same time meets
every legal requirement. These rules have been approved by the
\Supreme Court and have the force of law. We may well be proud
that Idaho is
the bar, and that many other states now follow in our footsteps.

' But after we were organized and our rules adopted, our work
had just begun. We found that the matter of admissions to practice

=; pioneer in this. movement known as the integration of . -
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was not organized on any definite basis, and had Eeedn 'ca.rriedrtc::;l 111}:;
h hich of necessity had no oppo
an overworked Supreme Court w t opporenity
i i i Many unfit persons ha P
sonally investigate applicants. r :
tC;:JI‘:T crowded into the profession, lowering its g‘ene",ra.l stan.dtla.rds o:
ztness and character. We found about sixty complal;xt:h awaltlllnfgci):g
i i i in ldaho, some o em cha:
attention against various lawyers in OF them Sharg e
] i f them several years old.
major felonies, and most o i O e e
i t all persons in the state
foreed with the task of searching ou ) ! : o bed
it f the law, registering them &
themselves out as practitioners o s om N e
i i We also had to organize
cting three years’ license fees. 1 i i
E?ct a‘fd state bar associations and provide for the machinery of its
nt' - s
gﬂve;'n;f;; say to vou that the commission has _performed 11:151 work.
In 1926 the persomnel of it changed, Mr. Mernl.l of Pocatfz oJmLc-
o ding Mr. Jackson and Mr. Frank Martin of B.oxse succe?dl‘ng 0 g
cCeeRici I am the oﬁly member left of the origma:1 comfmissml}, a.rlll
I 'am re:tiring this year after three years of labor 11}11 agsisting 111(1 ;ai
i i izati fident that our wor! 3
dation of this splendid organization, con 0 has
f)?e::: and will continue to be useful to the State of Ydaho, to its citi
d to the members of the bar. . ) ]
o ;;e commission from the beginning has taken a hlgh-mlgded ;.2_
titude towards its duties. Each of us who 1(1133.5dst-:rw,ffedi:hl:;mp mef::"r;smn
i ire 1 the standards o '
tuated by a sincere desire to keep . ; !
i i ther on educational or mora
i to exclude those unfit to practice e1 .
Z’ﬁ?ﬁds to promptly investigate all charges of wpr}?fessmnai}z(:iniﬁi
! a
j iseipli ity of it. e have reali ;
and to justly discipline all those gui | that
i i te concern of the lawyer, bu
h actice of law is not a mere priva o .
f)nz Ezired in with the public welfare, extendmg not only into the courts,
but into all lines of private and public business. . '
In so far as admissions are concerned, we be¥1eve that prewolll)s
standards had not been rigid or high enoudglﬁ, and dlt '};igdbe%lr :Ee‘ie-
i had been admi . -
servation of all of us that unfit persons . - ore
d have since required a str
£ romulgated the present rules an : * .
cg::pll;ance by applicants. We have thoroughly 1n.vest1g5.1ted the :fnox_'sl,
educational and legal attainments of every aplr;hl?ant glr;i;eyb:fmrguil\_
j but we believe ju . 1
our wotrk, many have been rejected, ) :\
ﬁr:t exan’lination was in June of 1925 at Lewiston a.ald Y_WG‘, ?;‘Ziesii;cii |
i i f them from the Uni
th roup of twelve men‘,‘elght o m ;
}’Eahoa %ighljc of these failed and the commission vgas ?iub;] ec%dto ;1;1;‘::
itici forward and would n -
riticism. However, we had set our fa.ces ) )
<c:ede. Qur relation with the University of Id?.ho was p.art:cttﬂar‘la};
delicate, as it was our own state institution which we dfesn-fed ?ti
prosperj But it was no kindness to the men, nor was it Justlcs clal v:;
to the school or to the publie, to admit unqua._hﬂe_d men. Weh elie e
that many of these men had approached then: law work with an Zr-'
tirely wrong attitude of mind—a law school is no p‘lace.to sumn; -
fallow athletes—nor do mere numbers mean anything in a profe
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gional school if the calibre of instruction is poor. The blow was a
rude awakening to these eight men who failed, but I am happy io
state that they all came back like soldiers, and subsequently passed
splendid examinations. I have talked with many of them gince, fine,
bright chaps who will probably ornament - the profession in later
years, and I am convinced that laxity of standards and slovenliness of
professional ideals and requirements never helped any young man
who .seelts admission to the bar. If a man slips into the practice with
wrong idéas and ideals, they taint his entire life and he cannot ever
rightly assume his full share as a lawyer. Nor is it helpful to a
school to have low standards, mere numbers mean nothing unless they
are based upon the possession of high standards and not lack of them.
In this spirit the commission has approached the law echool of the
University of Idaho, and last year we held a splendid meeting with
the students and faculty at Moscow attempting to bring to these
young men an intimate touch with the practitioners of the state.
We have offered them help in Dbreparation, we supplied several in-
structors last year, but we never have and I trust the commission
never will hold out to these men any avenue of admission to practice
other than proof of moral worth, and adequate legal preparation.

The University of Idaho is profiting, not suffering, by this atti-
tude. Last year the morale of the law school was most excellent, and
under the high-minded and capable direction of Hon. Robert M. Davis
‘himself a graduate of Harvard and a distinguished scholar, it will
soon take its place as a professional school which will attract attend-

ance, not by its lack of standards, but by its possession of them. A

Harvard diploma is in itself a certificate of character and ability,
and while in this far and sparsely settled state we understand the
impracticability of conformance with Harvard standards, we at least
should go as far in that direction as our conditions permit. We want
to build Jawyers of integrity, character and learning in Idaho, not
merely increase the membership of the bar.

Subsequent examinations have brought their toll of failures and
- disappointments, and such will brobably continue to be the case.
Those who fajl may always try again, and if they have the character
and the ability they will ultimately be admitted, If they do not have
these requisites, 1 say without any unkindness, both for their own
sake, and that of the publie, they should not be admitted,

When we began our task the bar was thoroughly disorganized.
Many were practicing as lawyers who were not admitted to the.
Supreme Court. Some of these were hangovers from the old days
when the District Courts admitted. Attorneys from foreign jurisdic-
tions were practicing in Idaho without compliance. Al of these had
to be checked up, Tegistered and three years’ fee collected from each.
This has all be done, and with the exception of a very few who have

so far refused to pay the fee, every lawyer in Idaho is registered, -

paid up in full to date; and our secretary has a complete statistical
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record of him. As to those who have not paid, disbarment proceed-
ings will be instituted. We have much disliked to do this and have
labored diligently to put every member of the bar in good standing.
To me it seems rather small for a member of the profession to take an
attitude of non-compliance, when the law appears so benefieial and so
necessary to the welfare of the profession. .

Disciplinary matters also presented a large and disagreeable task,
and the commigsjon has handled approximately sixty of them. Many
of them were trivial complaints .and were dismissed after investiga-
tion. In many others we found clients attempting to use the Bar Com- -
mission as a collection agency, and as to these we took the unbending
position that the complainant must sign and verify a formal com-
plaint and pursue it to judgment, which usually they refused to do.
In others we sent the charges to committees for trial, several of which
are now pending. Two judgments of disbarment have been entered,
By far the greater number of complaints are based upon appropria-
tions of clients’ funds by lawyers, and we have been astounded at
the number of complaints which have come in on this score, often-
times against reputable and in some instances well known members
of the bar. Oftentimes the delinquency is due to carelessness and is
remedied immediately. Other times it is due to a careless handling of
clients’ funds and subsequent inability to replace them, because of
poverty. While the vast majority of attorneys handle their clients’
business with absolute integrity, these few careless or dishonest men
bring an undeserved disrepute upon the entire profession. As we
have found out, most clients do ‘not eare to be mixed up in disbar-
ment proceedings, all they want is their money. It is extremely diffi-
cult to discipline these men if the wronged client does not desire to
prefer charges or to testify. These are matters for serious consider-
ation of the entire membership, and it is only fair that honorable
practitioners keep the shyster, the rogue and the weakling from abus-
ing the profession.

This is a general summary of the work which has been done by
the Commission. The organization now is on a permanent basis, and
is capable of great work in the future. I believe that the powers of
the board sheuld be extended by an amendment so as to permit the
expenditure of our funds for all purposes necessary or beneficial fo
the Bar.  This fund is raised from members of the profession and
should be expended for their benefit. I would recommend that it be
expendable for the work and expenses of committees, such as one to
work with the Law School and one on Crime Prevention in co-opera-
tion with the National Movement. I would also recommend that this
association more closely associate with the National Bar Association
and the Atmerican Law Institute, and that our funds be expendable
for those purposes, including the sénding of delegates to the various
meetings, for it is only by these national contacts that Idaho ean
be assured of being in touch with modern movements. All of these
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things which I have suggested will be directly beneficial to the bar of
the State of Idaho. -

The older I get in the practice the more am I impressed with the
worth and dignity of my profession, and with its potentialities for
public service. . .

So, also, am I impressed with the heavy responsibilities which rest
upon us all. Regard him pergonally as you will, the member of bar
is now, as he always has been, the chief instrument for the expres-
sion of social consciousness in the settlement -of human affairs. The
law ig the only profession which devotes itself to the government of
men, and by reason of that fact practitioners of the law will always
be called upon as advocates of private and public causes, to sit in
judgment upon their fellow men, to draft the laws and to expound
them. Other men may conceive in the absiract, but to the profession
must they inevitably come for the practical carrying out of any social
scheme or compact'. ’

By reason of this status must the lawyer be all the more careful
of his standards, the more jealous of his integrity, the more solicitous

. to keep his methods abreast of the times. There is much criticism of

lawyers among laymen, which was openly admitted by speakery at
our recent National Bar Association meeting. In passing I may say
that the lawyers of America are apparently the only professional
men in it who have the courage to conduct an examination of con-
scienee in the public, expose their weaknesses to the public gaze, and
pray for courage. to solve their problems. Most other groups when
they assemble spend their time in’ telling the world how good and
great they are. *

But it is well to consider these things. The world is in a state
of flux and change, and never before has it been so much in need of
guidance and assistance. We are confronted with a crime condition
which our present machinery is unable to handle. Men are demand-
ing simpler machinery for the settlement of civil differences. Our
statute books are flooded with a multitude of laws concocted in the
brains of men ignorant of government, and who have no responsibil-
ity for enforcement. New inventions have changed the industrial
world, time and space have been annihilated. Great new national and
international problems press upon us for solution. My hope is that
the lawyers of America may be able to sustain the burdens placed
upon them, that they may cast off the cld dogmas and rules when it
is necessary so to do, and adapt themselves to the new conditions which
are upon us. If we are to avoid criticism in the future we must look

forward to the new day, and meet the exacting requirements of our’

important and arduous profession. .
PRESIDENT LEEPER: We will now listen to the report of our
Secretary, Mr. Sam 8. Griffin.
-SECRETARY GRIFFIN: Mr. President.
PRESIDENT LEEPER: Mr. Griffin.
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The Board of Commissioners of the Idaho State Bar have, since
the last report made to the meeting of the Bar held at Le\;iston
September 3rd, 1925, held five meetings. A resume of the activities’
of the Board, excluding matters of correspondence and routine mat-
ters, of which there are a great many, shows tbat:

At the meeting at Lewiston, September 3rd, 1925, R. D. Leeper
was elected President of the Board and Bar; Frank Marti.n Viee-
President, and Sam 8. Griffin, Secretary. Nineteen complaints a;gainst
attorneys were considered, of which five were dismissed because com-
plainants failed or refused to verify complaints, two were referred to
Prqsecuting Committees for further preliminary investigation—com-
plainants reported adjustments and requested dismissal of two: fur-
ther particulars were required in four cases; two were held f01" fur-
ther inv:estigation; in one, Disciplinary Committee was appointed and
proceedings instituted; -and one ease, involving two attorneys, repri-
mands were given; and in one, no cause of complaint appeared. Ar-
Fangements were made to notify all attorneys who were in arrears
in payment of license fees. Four applications for admission were con-
sidered, one for certificate approved, one rejected for insufficient legal
study, one required to make further showing of study and character
and one approved for examination. Places and date of examina.tion,
was 1‘:"Lxed and arrangements made for preparation of examination
questions. Consultation was had with Dean Davis of the Idaho Col-
lege of Law relative to co-operation between the Bar and the College

On Nov. 23, 1925, the Board met at Boise, and considered a.nd
graded examination papers of eight applicants, seven of whom were
recgm.mended for admission, and one to be recommended upon further
sz_a.tlsfacto_ry showing of good character. Four applications for admis-
sion by certificate were considered; two approved, one required to
make further showing relative to criminal proceedings in. which he
was at one fime involved, and one rejected because investiéation dis-
closed that he had previously heen disbarred in the State of Washing-
ton, .'?.nd 'not re-instated. Arrangements were made for a new set of
examination questions for the next examination. Consideration was
given 1:0_ attorneys who were practicing law contrary to the statute
pot having paid license fees and proceedings directed to be instituteé
1f. p?.yment not made by December 10, 1925, and Prosecuting and Dis-
ciplinary Committees in each Division were appointed to prosecute
apd hear complaints arising from delinguency. Consideration was
given to t.he status of attorneys who had, under the former statutes
been admitted to practice before the District, but not the S-upremt—;
'Cou‘rt, apd to their complete admission; also to whether the Organ-
{zatl'on Act repealed the statutory provisions permitting practice in

Just}ce’s courts by persons not admitted or licensed. Ten complaints
agamst' attorneys were considered; in two action was deferred; one
complainant reported satisfactory adjustment and requested di;mis—
sal; Prosecuting Committees were directed to prosecute proceedings
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in two cases; one dismissed for failure of complainant to give infor-
mation; in one, request was made of complainant for further data;
one referred. to a prosecuting committee for investigation, and one
withheld for further investigation by a Commissioner. A Legislation
Committee was appoinied to receive suggestions from members of
the Bar relative to needed corrections, changes in or additions to, leg-

islation; the members appointed were B. W. Oppenheim, Boise, Chair- -

man; Noel B. Martin, Lewiston; Clency St. Clair, Idaho Falls; B. E.
Varian, Weiser; and James R. Bothwell, Twin Falls.

A meeting was held at Moscow, January 15, 1926, to discuss with
the faculty of the College of Law, University of Idabo, co-operation
of the Bar and College, examinations and to attend classes; the Board
attended a banquet tendered by the Law Association of the College.
Two applications for admission were considered, and approved, the
necessary showings required at a previous meeting having been
made,  The applications of four Distriet Court admittees were ap-
proved and their admission recommended. Three complaints received
attention—one, dismissed because it appeared = foreign, and not the
local, attorney was responsible; one deferred, and one referred for
prosecution. The status of attorneys delingquent on license payments
was considered. ‘ :

At Boise on April 23, 1926, the Board met, again considered de-
. linguencies in payment of license fees; ordered notices sent to all at-
torneys of the time within which to pay 1926 license fees; fixed time
and place of next examination and appointed the necessary committees;
passed upon 15 applications for admission, rejecting two for insuffi-
cient legal education; and, in addition to discussion of arrangement
for the General Bar, and Division meetings, gave attention to eleven
complaints, dismissing three because mo cause of action, withholding
action on three for further investigation, appointing a Prosecuting
Committee to institute proceedings in one; referring cne relating to
practice by one not admitted for investigation, withholding action at
request of complainant in one, and in two, after examination of the
record and recommendation of Investigation. Committee, entering
judgments of disbarment. In one of the latter, involving Otis M. Van
Tassel, formerly of St. Anthony, the Supreme Court has approved
the judgment of the Board and entered final order of disbarment,
in the other, review is now pending before the Supreme Court., A
question of ethics submiited to the Board was passed upon.’

Again at Boise, June 25, 1926, the Board met, arranged for
notices of license fees, and of the election in the Northern Division
and of the Division and General Bar meetings. Consideration was
given to a petition of the Prosecuting Attorney for Ada County re-
questing investigation of conduct of officers and attorneys in the con-
duct of the case of State vs. Whitney; the Board declined to investi-
gate others than the attorneys and for the latter purpose appointed
a special committee which has held hearings and will report to the
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Board meecting held at this time. Six complaints were considered;
one being a report relative to practice by an unlicensed person; one
relative to petition for review of a judgment of disbarment; in three
Prosecuting Committees were directed to report the status of pro-
ceedings; in one the attorney could not be located; and in one, prose-
cuting and investigation committees were appointed; and directed to
proceed with trial. A committee on By-Laws for the Bar and changes
in the Organization Act was appointed and directed to report at this
meeting. Three delegates were appointed to the meeting of the Amer-
ican Bar Association—study was given the desirability for a Commit-
tee of the Bar to investigate Crime conditions and criminal statutes
in Idaho, and the program for this meeting of the Bar formulated.
Examination papers of fifteen applications were graded and eleven
recommended, four rejected. . .

The meetings of the Board usually consume two or three days,
and late into the nights, especially when examination papers are to
be graded. In addition to the grading by each member of the Ex-
amining Committees, each paper is independently graded by each
Commissioner and the seeretary. As you know, neither the Commis-
sioner nor examining committeemen receive any compensation. The
response of busy members of the Bar to the call of the Board to aci
in formulating guestions, conducting ~examinations, and grading
papers, and to serve upon Prosecuting and Investigation committees
has been uncomplaining and enthusiastic, and merits the commenda-
tion of the Bar and public. The Board requests me to express thanks
to each member of such committees for his services.

The condition of the appropriation and the expenditures sinca
the report at the Lewiston meeting are:
Balance on hand in appropriation, Aug. 28, 1926
Balance on hand in appropriation July 10, 1926...
Expenditures, Aug. 28, 1925, to July 10, 1926, —

$5,202.13
. 6,114.95

Secretary’s Salary $ 650,00
Office Exp., 'phone, telegrams, stamps, ete....... . 75.00
Stenographer 80.69
Office Equipment 54.00

Stationery, forms, notices, printing 1925
proceedings 318.75
Disciplinary proceedings 2230
Examinations 208.06
Travel Expense .. 556.89
1925 Bar Meetings 125.00
" TOTAL $1,990.18

Membership July 1, 1926, being those whose 1925 license fees
were paid and who were entitled to practice law in Idaho on that
date and judges: ' '

Northern Division 138
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Western Division 287
Eastern Division 163
Out of State . 12

TOTAL 600

DéIinquencies' on July 1, 1926, for 1925 or prior years. Those de-

linquent for years prior to 1925 but paid for 1925 (10) -are included
in above membership number :

Total delinguents - 23
Years and Divisions—
1924 alone— 4 Western
2 Hastern
"1 Out of State
1925 alone— 2 Western
1923 & 1924— 2 Eastern
1 Western
1923, 1924 & 1925— 4 Eastern
2 Western
1924 & 1925— 1 Eastern
' 3 Western
1 Northern

Amount delinquent— §215.00

PRESIDENT LEEPER: What do you wish to do with the
Secretary’s Report, gentlemen?

MR. CROWLEY: 1 move, Mr. President, that the report of the
Secretary be adopted. :

GENERAL McDOUGAL: I second the motion, Mr. President.
PRESIDENT LEEPER: It has been moved and seconded that
the Report of the Secretary be accepted. . All in favor will signify by

- saying “Aye”; contrary, the same. The motion is carried and the re-

port ig adopted.

Now, on the Resolutions Committee, I will appoint the following :
Dean Robert McNair Davis, Chairman; H. B. Thompson, of Poca-
tello; E. A, Walters, of Twin Falls. .

And on the Elections Committee, I will appeint: ¢, W, Pomeroy,

of Pocatello, Chairman; Turner K. Hackman, of Twin Falls ; Hugh A,
Baker, of Rupert. :

The Elections Committee meets at noon, in this building. The
Resolutions Committee can meet at the convenience of the chairman.
Any resolution any member wishes to submit should be handed to
Dean Davis, h

Ladies and Gentlemen: I know of no man in the State of Idaho
who has been more intimately connected, not only with the practice
of law, from the standpolnt of a practicing attormey, but alse as a
member of the Supreme Court for many years, and as President of
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the Bar Association for many years, and as representative m“.‘ th_is
association for many years—we all know Juc?ge James F. Ailshie,
and it is now with great pleasure 1 call on ].um.to address you on
the subject of Uniform State Laws. Judge Ailshie.

JUDGE AILSHIE: Mr. President.

PRESIDENT LEEPER: Judge Ailshie.

JUDGE AILSHIE: Ladies and gentlemen, mem‘bers of the Idaho
Bar: 1 notice that the program assigns forty minutes to the re-
marks that I am supposed to make, and I suppose that I may safely
rely upon your feelings as to the length of my remarks. The Supreme
Court is always kind enough to say to members of-the Bar when
they are presenting a case, “You are allowed fprty mn_lute'i to argue
the case, but you are not compelled to take that much time. (Laugn-
ter‘)I have been requested.to discuss before you the Conference of
Commissioners on the Uniform State Laws, and the purposes and
objects of that Conference. I suppose that I may safely assume there
are a number of attorneys in the act of practicing la.w who are. wholly
unfamiliar with that conference, or how it is constituted, or its gen-
eral working, and that assumption is made, of course, upon the theo%y.
that you are busy men, and that you do not pay attention, or a great
deal of attention, at least, to those matters.

The Conference of Commissioners on Unifol:m.State LE?.WS‘ was
suggested in 1889 by the American Bar ASSOClatlf)n' appomtl_ng 2.1
committee. The committee was designated a “committee on Uniform
State Laws.” That committee made investigations and reports 1.:1
the American Bar Association, and in 1890 the Stati? ({f New —Yo‘m
passed an act suthorizing the appointment of cor'nn‘ussmners t? in-
vestigate the subject of the creation of a commission,—a national
commission on Uniform State Laws and report to the legislature of
the state. That commission started upon its work, and as a rem.llt,
the first commission met in 1892, That commission represei_lted nine
states. From that time the admissions to the conference 1_ncreased
from year to year until in 1912 the eommission was represented,' or
had representatives from every state, and, I believe, the ‘o.utl?rmg
possessions such as’ Alaska, Hawaii, Porto Rico, and the Philippines,
and I think at every meeting since that time practically every state
has been represented. Sometimes there would be one or two states
not represented. Unfortunately, this year the states of Olre;.;on and
Montana were not represented at the sessions of the commission.

The commission meets immediately preceding the meeting of the
American Bar Association, and is generally in session about eight
days. The conference is not a committee of the American Bar Asso-
ciation, and the American Bar Association has mo control over the
conference. The conference, as you may know, is composed of rep-
resentatives, ordinarily three—some states have five,—and in thirty-
three states of the Union those commissioners are appointed under a
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legislative act. Idaho, as many of you may mot be aware, has a
statute authorizing the governor to appoint three members of the
commission, and that statute also provides that the expenses of the
commission shall be paid for attending the conference, but, unfor-
tunately for those of us who have ever attended, the legislature never
made any appropriation for that purpose, and so the attendance has
been at the expense of the commissioners. The other states that do
not make their appointments under legislative act, are authorized by
the constitution which was adopted by the commission, to appoint rep-
resentatives by the Governor, or by the State Bar Association, in the
event that the governor has no general appointive power to appoint
members of the commission, so that where the commissioners are not
appointed under legislative act, then if the governor has the general
appointive power to appoint commissioners, he appointed the com-
missioners, and upon their being certified they are admitted to the
conference with the voting power and right of discussion to debate
all subjects. If the governor does not do so, or has not that power,
then the State Bar may make the appointment of the commissioners
to which the state is entitled.

Now, as to the functions of that body, I may suggest their pur-
pose,—and they have a constitution under which they work,—is to
investigate all suggestions that may be referred to them. There is,
in fact, a committee of that association on “scope and plan” to which
any question that is submitted for consideration by an appropnate
committee is first examined and reported on, and that committee re-
ports whether or not it is a subject, as the constitution says, is de-

sirable and:practicable to be worked in with Uniform State Laws.

In other words, whether the subject is wanted,—with which the
country at large is interested so that it ought to be made uniform, if
possible, throughout the states, or whether it is a local question, one
in which the pubiic generally is not interested, and it doesn’t make any
special difference whether they are uniform or not. For example,
two subjects weré referred to our committee a year ago, one was a
uniform sanitary bedding aect, and the other was a uniform milk con-
tainers act. Well, our committee reported that in our judgment it

made no difference whether the sheets were the same length in Idaho -

as they were in Ohio, for example, or not, and it wouldn’t make any
difference whether they had the same Kind of milk containers in New
York as they had in Connecticut, or not, and the two suggestions
were dropped as impracticable and unnecessary to be considered. On
the other hand, the Uniform Aeronautics Act, for example, was re-
ported some years ago as a practicable and desirable thing, and as
you are aware, our legiglature adopted the act at the last session.
That act was approved by the commission two years ago and was
submitted to the last lepislature and was adopted.

Only one act, I think, has been adopted,—and I may say that
there have been submitted since the organization of this commission
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thirty-four Uniform Aets for the different states,—in every jurisdic-
tion, and that is the Uniform Negotiable Instruments Act. Now, that
js a matter of general interest to everybody throughout the commer-
cial world. The result is that every state in the Union has adopted

_it; Alaska has adopted it; the Hawaiian Islands have adopted it;

Porto Rico and the Philippines have adopted it, so that you have no
difficulty wherever you may go in understanding what the negotiable
instrument law is.

Idaho stands not at the head of the list, nor, on the other hand,
is it very far down the list in its acceptance of these acts. Idaho
has adopted eleven of the uniform acts. 1 can’t give them off-hand,
but you will undoubtedly recall many of them. No state has adopted
all of them. I think the preatest number that have been adopted is
about twenty-three, I think either Iowa or Wisconsin has adopted
twenty-three -of these acts. . Some states have adopted only as many
as two. Some of the Southern states, for example, have adopted only
two. It iz dependent, of course, upon the conditions in the state, and
how well attached they are to the law that they have already in
force. If they have had a satisfactory working law, of course, it is

" difficult to get them to let loose and adopt something that is entirely

different from what they have been working under.

The commission at the session that hag just adjourned, which con-
vened on the morning of the sixth of this month, and adjourned, along
towards midnight on the evening of the 12th, has submitted the fol-
lowing acts, and I want to call them to your attention for the reason
that they are going to intimately concern us. Let me say before pro-
ceeding, that after these acts have, been adopted and are finally
ready for submission to the states by the commission, they are then
reported to the American Bar Association. Now, the constitution of
the commission doesn’t provide, and it has never been so construed,
that these acts shall not be submitted to the states if not approved by
the American Bar Association, but it is the uniform practice, so far as
I am aware, that they have never been disapproved. We had a real
firht a year ago in Detroit over some gentleman from New York
trying to defeat the Uniform Arbitration Act. I think it was the
vilest fight in the American Bar Association a year ago at Debroit.
But the representatives of the Commission were successful, and they
were more familiar with the subject than those who were opposing it,
and the result was that when it came to a vote, the action of the
Commission was approved.

Now, as I say, the Commission is not in any way responsible to
the American Bar Association; do not get their appointment from
them, and yet they are held in high esteem by the Association for

‘the reason that the Association mever recommends any uniform law

for Congressional action or State action except it comes through the
Commissgion or the Conference, and not only that, but the American
Bar Association holds the Commission in such high esteem that they

4
'

5 0
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make an appropriation of anywhere from eight o twelve thousand
dollars a year to defray the expenses of elerical assistance, of print-
ing bills and of comimittee meetings where they have met during the
recesss of the Commission in the prosecution of the work, and before

I proceed with calling your attention to the acts that are being sub-.

mitted, let me say this; That Idaho, in- my judgment, is not in a
very favorable position. I don't like to attend any place where I am
under the necessity of rather apologizing for my state. I don't like
that kind of thing, and I know you don’t. 'Where I represent a body,
or my state, jn any manner I like to do my part. We have never
contributed from this state a cent toward the work of the Commis-
sion. Some of the states make appropriations of anywhere from a
hundred dollars to fifteen hundred dollars toward the work of the
‘Commission. The amounts received from-the different states by the

Commission amount to about five thousand dollars. The actual ex-

pense of maintaining the Commission, that is, paying for the print-
ing of the bills,—you must recall that the costs for printing of bills
alone are enormousg, for the reason we have to send out tentative
bills and furnish the whole country with them, and every time an
act is amended the bill has to be reprinted, and we have to pay the

clerical help, and all that kind of thing. Now, the entire support -

‘from the different states amounts to only about five thousand dol-
lars. The rest of it has to come from the American Bar Association
as a contribution. I don’'t want to ask Idaho to make a large appro-
priation, but I want to ask it to make an appropriation that will show
‘we are in sympathy with the matter, and are willing to share some
of the expense of the wdrk, and so I am going to, before I leave here,
offer' a resolution that the Idaho State Bar ask the legislature to
make a standing appropriation of at least one hundred dollars a year.
That is as little as we eould possibly ask, and while it doesn’t begin
to share our part of the expense, at the same time it does show we

are interested in it, and we are willing at least to pay as much as it

costs to print the bills that we get out here. In some of the states the
Bar,—and if it were possible under the law, I would ask that this
Bay make a contribution,—makes an appropriation. For instance,
the Yermont Bar Association from which the president of the Con-
ference comes, makes an appropriation which I believe is two hun-
dred dollars., And so these appropriations come in, and whatever we
are short and whatever we fail to get from the states and from the
Bar Associations, we have to ask the American Bar Association to
give us. )

Now, referring to the acts that were submitted and passed upon,
—and before I do that I want to say something else about these acts.
An act can only originate through a committee that has in charge
that subject. For instance, to give a conerete illustration: There has
been pending for several years, of which I will speak latér because
1 may want your advice and assistance on it,—there is a Public Utik-
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ties Committee, and that committee has been considering for several
years a Uniform Public Utilities Act. Now, they gather all the data
they can. The reports they make are very interesting. Sometimes
those reports pick out a number of what they consider the better acts,
the model acts, and then they are annotated, every decision on the
subject is\inc’orporated, so that you can find the decisions from the
different sections, and paragraphs of the act. ‘That work is carried
on. 'The bill is presented as a tentative draft at one session, and that
is gone over, section by section, and suggestions are made. If any- -
thing comes along that requires a debate, debate is had upon it, and
a shorthand report is kept of everything said on that subject. The
committee has the advantage of that for the next session. Ne bills
get through our sessions for final reading and submission to the states
until it has been at least read and considered in three separate con-
ferences in three sucecessive years, As a matter of fact most of the
bills have been under consideration for five and six yéars, and have
come out and grown up as courts have construed corresponding acts,
or as conditions have developed. The automobile act, or code, that is
being submitted at this time, has been under consideration for six
years, and has been debated each time for six years. All of these acts,
gentlemen, have received consideration by a great many men from all
over the country, and by repeated discussions and by the gathering
of information. : ’ '

Now, this Conference is assisted by a great many other organiza-
tions; for instance, in the automobile act, they have been assisted-
by the National Traffic Conference; they have been assisted by the
Automobile Manufacturers’ Committees all over the country; they
have been assisted by a2 committee appointed by Mr. Hoover that
has been working on this for three years, and on the final bill Mr.
Hoover called a convention of the various committees in ‘Washington
last winter, and they had a session for about a week before it finally
came before the conferance for the last and final reading. So, I say
to you, these matters have had more careful consideration, and more
thorough debate, than it is possible for any legislature to give, and
the personnel of that conference, I might say, is generally men who
are now on the bench, or men who have retired from the bench. I
think the great majority of them are either active Justices of the
Supreme Court or Appellate Courts, or trial courts, or men who have
occupied that position.

The Acts that are being submitted at this time are:

First: An Aect for Uniform Federal Tax Lien Legislation, a
matter in which we are not so greatly interested as other states, but
after all, it is & matter of considerable concern. Congress, as you
know, has passed a bill providing that if 2 state authorizes the filing
of a lien, then if the Government doesn’t do it, that they haven’t
any .Iien. That, in tbat sense, is important. I am not going into a dis-
cusslon of these questions. Some of you are more familiar, perhaps,
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than myself on how Government liens are filed, and when it becomes
a lien for fines or forfeitures, or taxes, income taxes, or any of those

things. There is a provision for their becoming liens, what Congress .

hag authorized. .

Second: Uniform Federal Mortgage Act. That will be submit-
ted. Tt is rather a comprehensive measure, and, T think on the whole,
a very good measure, but it will be rather startling, perhaps, to Idaho
attorneys, or any of you, after reading the chattel mortgage act we
have, but it is a very comprehengive and detailed meastre, and evi-
dently covers everything that can be conceived of in the practice and
procedure. . )

Third: Uniform Act to Regulate Sale and Possession of Fire

_Arms. That doesn't concern us very much. If you would hear those
people from New York and Illinois and the Southern States teil their
stories, it would be simply startling. ’

Fourth: Uniform Act for Extradition of Persons Charged with
Crime. That is a thing all attorneys are greatly interested in, and
it is very desirable. I will not go into a discussion of the measure.
1 think it is a very good one, and 1 think the drafting of it,—it was
drafted by a man who was formerly attorney general of the State
of Temnessee, General Washington of Nashville, who is chairman of
the committee, with members all over the country, and it has been
discussed, to my certain kmowledge at three different sessions.

Fifth: A Uniform Motor Vehicle Book, consisting of four acts:
I will call your attention to these. This act up until this year was
reported as one act. Now, the discussion a year ago at Detroit de-
veloped the fact that many of us were in favor of parts, but not in
favor of others, for the reason that taking a rural state like Towa
and really most of the western part of our country, outgide of Cali-
fornia, for them it is perhaps too complicated and intricate, and a
man is too far from the county seat or the capital to do the registru-
tion and things of that kind required before he is allowed to move his
car. For that reason I felt obliged to vote against the first two,—
what is now the first two, acts, so after the debate a year ago, the
committee decided upon the suggestion made by a number of members
that the Act should be divided into four acts and submitted to the
states in that way, so that if a state was not willing, for example, to
adopt the first act, or registration act, it might adopt the traffic act
and Chauffeur‘s License Act, or vice versa, and so they made these
four acts independent of each other, and so a state might adopt a

- part of them without adopting all of them, and that is the manner ia
which the committee finally. submitted them, calling it a hook, with
four acts, and it will be submitted to our legislature.

Those acts are: ’

First: Uniform Motor Vehicle Registration Act.
Second: Uniform Motor Vehicle Anti-theft Act. .
Third: Motor Vehicle Operators and Chauffeur’s Act.
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TFourth: Uniform Act Repulating the Operation of Vehicles on
Highways.

The last two acts 1 think are excellent. The last one, regulat-
ing the operation of vehicles on highways 1 think is most desirable,
and 1 think it is an ideal act, and that is the expression of every
member on the commission. The other two acts appesl to states like
Tilinois, Pennsylvania, New York and California even as strongly as
thig last one. 1 confess they didn't appeal to me very strongly, but
they may to you and to the legislature of the state.

These, gentlemen, are the acts that are ‘to be submitted at the ap-
proaching sessions of the legislatures.

An act was submitted, and it was the intention to have it passed
at this last sessionm, regulating the utilities, clarifying the public
utilities code. That had been up at the last session and it moved
along fairly ~well at the present gession until we got to-a new section
that had been inserted since the last session a year ago, and I think
that Section, Section 32 of the Act, the head line of that section was
#«Indeterminate Franchise”, but when we read the act, and got done
reading it, in fact, as the committee was forced to admit before the
debate was over, it was a perpetual franchise, and they admitted it
was a misnomer, and that the provision really granted a perpetual

.franchise. When they did that 1, figuratively speaking, exploded, and
' g0 did a friend from Nebraska, and so on around, and there was con-

siderable debate went on there for a while, We finally passed a vote
that the bill should not be heard on final reading at this session. At
this time they took a recess antil after dinner, and during the dinner
hour evidently they reconsidered it, and after we came back in, they
voted to armul the vote by which we decided mot to vote on it. Then,
of course, as we were to adjourn sometime before midnight, there was
more or less filibustering, and the regult was the bill was not put on
final reading, and will not come up until the next meeting of the Con-
ference. :

Now, with me, and I am sure it is true with a great many mem-
bers of the Conference, it was a questjon of wanting more information.
It was a novel thing to me, and T know it was to others, and of course
it was really startling to me, talling about granting a perpetual fran-
chise to a public utilities company, and so the matter has gone over
for more light and more investigation, and 1 suppose of course will
come up at the next time.

Now, that is, speaking roughly, the outline of the working of the
Commission, There is this thing that I discovered, and I don’t need
to mention it to you gentlemen who have been dealing with public
matters more or less, and have heen around the legislatures, and or-
ganizations of different kinds, possibly political organization work:,
but here is what happens: When an important measure is being sub-
mitted, a matter of great importance like the Public Utilities Act, to
use that as an illustratiom, of course the interests all gather thetre, .
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and you would think you were at a meeting of the public utilitics
concerns of the country. Their lawyers are there. Mr. Guersey of
New York was there, & man I know to be at the head of one of the

biggest utilities in the country, and others I might name whose names’

would be familiar to you from the Pacifie Coast, and also from the
Mississippi Valley. Now when I say that I am mnot imputing any-
thing to those gentlemen, you understand, but I say it causes you
to look into a matter to see whether or mot the other side iz being
represented thoroughly, and whether the other angles of the question
have been looked into and discussed. So it has occurred to me in my
membership in that organization, this being my third year there, that
it is always important in any of these matters where there are great
interests concerned, particularly, to investigate and examine earefully
to see that the other side has been represented in the matter. That
ig what killed the Uniform Mortgage Act that had been up for Eix
years. When they had it up for final passage a year ago, it was de

feated. There was a feeling in the Conference, and perhaps well
founded, that the great mortgage companies of the east, whose at-
torneys were around there;, had had too much to say in the drafting
of the act. Tor instance, they would cut off the right of redemption.
Well, you know to a man from Idahe that is startling. And there

were several other things I might mention, but the result was the* -
the act after six years debate, and up for final pessage, and on the

whole a very fine act, but it had some of the provisions in it, and we
could not vote for it, and didn’t vote for it, and it was defeated. The
resuli was that the Conference resubmitted the question to a mew
committee, possibly a new committee was appointed, to consider the

subject of a uniform real estate mortgage, and that will be reported
at the next session. : ’

So that, in the consideration and discussion of these things, it is
just like you would find it anywhere else, you have to look out that the
wrong people don’t get control, or that something is not injected that
is going to be damaging, Now, no one man, of course, can see all those
things, and if he did see them, he might think they were all right,
-and another might not,—you understand how that goes,—but at least :
when there are so many watching and guarding the things, when it
finally does get through it is a reasonably safe measure, I think.

It is my chservation of the Conference that there are some of
the best minds in the country that are at work on those questions,
that have been there ever since that Gonference was founded. There
is a man from Louisiana, the soul of honor, an able lawyer from that
state, W. O. Hart, who has been at every session sinee the Confei-
ence has been established, and it is men like him, and others of that
type, whom you can rely upon as absolutely conseientious, and think

they are doing the things that are right, who have put a lot of thought
into the measure. : o
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Now, gentlemen, [ don’t know of anything further ;}}atblfco:u;
t’would be of interest to you. I w&?.nt‘ to say t 1s1de1_;r .

sy f there is any member of this Association that would In ° 2
o siions ahout the working of this Conference, or anyt}:]mg.
?.Sk oo ith it if I can answer him, T would be very gla.‘ to
& f.:OImeC]tIDD v"1r‘c. is S;Jch that I didn’t know much about its workings
do i ':Owas-constituted, and its purposes uniil I becan}e a mem:
ond ho‘f' ' “(ri it is a matter of very great interest, for this .reasorlx.
B O e lanis]atures as you lmow, and have had the‘_expent;nce n;
That the egthough ;ve never had anybody attend the Con erencd
Idal'lﬂ. EV:‘H ted three years ago, had to undertake these A.ct.s '.?n_
T fail to pass them. Now, for that very reason it 1sh1m
pass thoth ﬁr & your representatives at this Confer_ence, to b:a t ,,El:e
POI‘Fa-nt tO E:1Vi11yit taking part in it. It is the spin.t of the tm-u-:;:1 .3
i hIaI:vs uni:i;orm; there is no guestion about it. You ca.nf_tr}:
gEt theS.e y ut every year; you can find it among the members o thie
. cro?pmgBoa Association, an organization of 25,000 lawyers of ths
Ame:mar:)f w;um 2123 were actually registered and pres?int at the
::;:nszsion, the largest attendance that has ever been had.

i i u—it is of interest t¢ me, ant'i I
I_masfnlrgpanrft :.l:smﬁigsirfseric;t,to you: That not\"v'i’chstamdm‘;c;1
hopE_ o thies Clommission I had the added hono‘r of being selecté
‘T)E}!rr?l?eg g_lr-lnerica.n Bar Association, thro:;g‘h t?ethkm(g: Ecﬁigfe c;forl)rz?:
member o e . _
A thixliilil:ai a];;rsc}l&!sosoé::iztion. I helieve that comm1ttei s
e i T II']ne members, and it has entire control Df. the executive
COmPosed s nj‘x sociation. ,'Tha.t Association’s receipts right now have
e o tl:an +wo hundred thousand dollars. I rracommend that
reaCheii mﬂ:: in Idaho become a member of the‘ American B:a.r AES(:;
Si’aegn.awiou get more than six dollarsf glor?; J:nzl;ef O.?T“e;i:’ini - :es
. : o
Jouma:l, g mydozi:::]ﬂ.rs ngol,?)?{)%?m;}?e receipts fr01_1_1 tlhe advertiseci
o g TE}?I-]e—-—it is n,ot an advertising medium, it is not turnP:
mentiom dve?t:,is:ing ~_but those small advertisements_ have brt?ug-ht 1)2
:‘::Ems 2:‘)f, in roun’d numbers, $25,0DD: The execut}v; :ﬁ;g;?;::e aa;,l A
tends to the budgeting, the fixing of tlme.and plha.‘cet o meetin oégan_
it ig the first time, as you perhaps know, in the 1:) or}:m t.he ? orgnte
ization that the Pacific Northwest has had 3 mem| ;r o ot
tee. - The nearest we ever hefore approached it was tlo il thé B
Dé.kota, or Los Angeles, California, and so I fzxpec}i: 0 R e P,
ure of attending those meetings, at least during the ne

Now, if there is any member of the Bar who desires _tlo ;11; 1;":
any ques;:icm with reférence to this Conference, I sh?.ll be g(-i 9:.[ o 2
terpt to answer it, and I thank you for your attention, .anl A
ways glad to meet with the members of the Bar collectively,
as individually. (Applause.)
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DEAN DAVIS: I think it might be proper for me at this time
to explain the announcement made by Judge Ailshic. Those of us who
got to the Denver meeting from Idaho conceived the idea that the time
had arrived for Idaho to be represented on the governing committee
of the American Bar Association, and as the Idaho member of the
General Council of the Assoclation, it was my happy privilege to
. place in nomination for one of the three places on that committee, our
Judge Ailshie. There were eight or nine nominations for those places,
but I am happy to tell you that it was an easy matter to elect Judge
Ailshie on the first ballot.

PRESIDENT LEEPER: It is a distinet honor that comes to the
Bar of Idaho, and T am certainly glad, Judge Ailshie, that you secured
this position; and, on behalf of the Idaho Bar I wish to extend to you
our congratulations . and thank you for this address this morning,

Mr. Griffin, the next order is the report of the Committee on Leg-
islation.

SECRETARY GRIFFIN: Mr, President.
PRESIDENT LEEPER: Mr. Griffin.
SECRETARY GRIFFIN: There seems to be no member of the

committee present, so far as I kmow. The chairman of the committee
mailed this to me.

REPORT
To the IDAHO STATE BAR: ]

The undersigned, your Committee on Legislation, respectfully
present the following recommendations:

I

" ORDER FOR PUBLICATION OF SUMMONS

We recommend that Section 6659 C. 8., providing for publication
of summons against unknown owners and claimants, and Sections
6677 and 6678 C. 8., as amended 1925 Session Laws, ¢. 43, providing
generally for the publication of summeons, be harmonized.

For this purpose, we present two alternatives:

{a) Either (and preferably) by repealing the 1926 amendment,
and restoring thé original provision authorizing the issuance of the
order for publication by the court, or by the judge or clerk in vacation;
and amending Section 6659 to conform thereto;

(b} - Or by amending Section 6659 to conform to the 1925 amend-
ment. :

Il

ATTORNEYS' FEES IN PROBATE CQURT

We recommend that attorneys’ fees in connection with the probate
of estates be fixed by statute and suggest that the sehedule be the
same as the statutory fees for executors and administrators.
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II1.

VACATION OF JUDGMENTS, ETC.,, ON ACCOUNT OF
NEGLIGENCE OF ATTORNEYS

We recommend the repeal of the amendment of 1921, c. 235, per-
mitting the setting aside of judgments and orders based on the failure
or neglect of attorneys; or at least that the statute be so aniended
that, like other applications to vacate, such a motion be addressed to
the sound diseretion of the court.

Respectfully submitted,
B. W. OPPENHEIM, Chairman.
B. S. VARIAN,
NOEL B. MARTIN,
Committee on Legislation.,
Dated this 17th day of July, 1926.

PRESIDENT LEEPER: I am in doubt as to just what to do
with the report. Should it be referred to the Resolutionrs Commit-
tee?

MR. GRIFTFIN: I move you the report be referred to the Reso-
lutions Committee.

PRESIDENT LEEPER: Is there any second to that motion?
(Which motion was duly seconded.)

PRESIDENT LEEPER: It has been regularly moved and sec
onded that,the report of the Legislative Committee be referred to the
Resolutions Committee. If there any discussion? If not, all in favor
of the motion will signify by saying “Aye”. Contrary, the same.
The motion is carried. Now, that concludes the program for this
morning. Is there anything which you wish to bring up from the
floor?

JUDGE AILSHIE: Mr. President.

PRESIDENT LEEPER: Judge Ailshie. .

JUDGE AILSHIE: If you are through with the program, I
desire to make a motion at this time. I move you that it is the sense
of the Idaho State Bar that the legislature be requested to make a
standing appropriation of one hundred dollars to be contributed o
the Conference of Commissioners on Uniform State Laws, for the
purpose of defraying in a small part our share of the expense of
maintaining that organization. I would like to hear a second to the
motion. -

{(Which motion was duly seconded.)

PRESIDENT LEEPER: Should this be acted on directly, or
should it go to the Resolutions Committee?

‘GENERAL MARTIN: Mr. President.

PRESIDENT LEEPER: Mr. Martin.
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GENERAL MARTIN: We have a law providing for the Govez-
nor appointing representatives to attend this Conference.

VOICE FROM THE AUDIENCE: We can’t hear you, General.

GENERATL MARTIN: I say that we have a statute providing
that the Governor appoint representatives to attend the Conference
of these commissioners, and that their expenses be paid, but the leg-
islature has never seen fit, apparently, to appropriate the money
niecessary to pay the expenses, and I suggest,—I move, as an amend-
ment, we further recommend that the legisiature make the neces-
sary appropriation to pay the expenses of the Commissioners attend-
ing the Conference. :

MR. MERRILL: I second the amendment.

PRESIDENT LEEPER: I am in doubt. Should this matter

go to the Resolutions Committee, or do vou want to act on it here?

JUDGE AILSHIE: I don’t know what your practice is. Either
way is satisfactory to me.

PRESIDENT LEEPER: I think it should go to the Resolutions
Committee.

MR. HACKMAN: I move, Mr. President, that the matter be.
referred to the Resolutions Commitiee? ’

(Which motion was duly seconded.)

PRESIDENT LEEPER: You have heard Judge Ailshie’s mo-
tion, as amended by General Martin, and the motion to refer the en-
tire matter to the Resolutions Committee. Is there a second to that
motion? :

SECRETARY GRIFFIN: The motion has been seco,\nded.

PRESIDENT LEEPER: Is there any discussion on the mat-
ter? If mot, all in favor vote by saying “Aye”. Contrary, the same.
Thq motion is cafried. Would you draft the resolution, Judge Ail-
ghie, and hand it to the committee?

‘ JUDGE AILSHIE: Since the amendment isn't mine, I would

rather someone else would draft it. I am perfectly willing to draft,

the part 1 suggested.

MR. BENTLEY: As Chairman of the Banquet Committee, I
would like to ask if there are any persons present who have not made
reservations who expect to be present at the banquet tonight?

PRESIDENT LEEPER: What do you wish them to do,—maks
reservations with you? s

MR. BENTLEY: I would like to have them make it known now.
1 think most of them have made reservations, but some might have
overlooked it, and yet intend to be present. :

PRESIDENT LEEPER: If there is any one present who has
not made reservations for tonight, please stand and make -yourself
known. : : :

The Elections Committee will meet at twelve o’clock, and you
may consult with Mr. Griffin; Mr. Pomeroy.
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@ ]43&1: 12 :iOHt};e;eqzvill be the round table discussion and lunch at
e Bannock Hote cen 3
e Hhoon ,,’ ts per plate. Is there anything else to come

I will call attention to the afterncon’s program. Beginning at
two o’clock sharp—there are programs on the table here for every-
body,—we meet; then at 2:05 P. M. will be an address, “Amendments
to the Constitution” by F. DuMont Smith of Kansas. We are ex-
tremely fortunate in having this distinguished gentleman with us
and you should be here; and I am certain that many citizens of Poczl:
tello will want to hear Mr. DuMont-Smith. '

At two-thirty "will beé an address by Hon. Wm. A. Lee, Chief
Justice of the Supreme Court of Idahe, en “Briefs and Briefing: i

At three-thirty, will be an address by Mr. Frank Stepl;an‘uI
haven’t his subject with me. And at four o’clock will be the re]_:’)orb
of_ tl'le Elections Committee,” and the meetiné' of the new Bar Com-
mission.

If there is nothing further, gentlemen, we will stand aﬂjoumed
unti] two o'clock this afternoon, at this same place.

JULY 19, 1926
2:00 P. M.

] MR. CHAIEMAN: Because of the close proximity to the meet-
ing of the.American Bar Association in Denver we are particularly
fo_rtunate-m having with us a number of distinguished g-uests and I
will now J'ntroduce to you an ex-president of the Bar Association, a
;nea;r;sw};u;ﬁ‘no.w aJ Cércuit Judpe of the Seventh Circuit Court of A,.p
o inois, Judge Page, i i
peals or I you, Judge o gie‘ It is with great pleasure that I now
(Applause.)

] JUDGE PAQE: I came up here on business and am going out
in the country in a few minutes. It gives me great pleasure to greet
you here tctd_a-y and I do want to say that I am very much in favor of
glircisstomatxlons. They are great things for the lawyers and for
e thrr;al;y. : am very sorry that I can't stay because your chairman
- ened to introduce some celebraties and 1 am sure I would
ike very much to see them. I am very glad to have met with you
and I wish I could stay through the sessions -
(Applause.) .

. _I\(IR}._1 CHAIRMAN: We also have with us Mr. Sexon of Missis-
ppi, who has been for a long time a member of the Uniform Laws

Commission. i : .
Sexon. ion. It is with great PI_ea-sure thatl I introduce to you Mr.
.(Applause,)

foungli.mSFéX‘-ON: We were all sitting at the table together and |
e friends there very much inclined to indulge in ecoon stories.
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1 was glad to know that you enjoyed them out here; you can’t get
into any situation unless you find a coon story fits nicely inte the ex~
planation and helps earry it home. 1 said in a public speech once that
when the darkies leave I want to leave, too. We never hear of any
trouble between the good negro and the good white; the trouble is al-
ways between the bad class of both negro and white. There wasg
once a negro who got into trouble, into very serious trouble; he had
killed his brother and was sentenced to be hung. After all the pre-
liminaries, in fact, when they were about ready to adjust the black
cap, he was asked if he had anything to say and he answered, “No, T
don’t know as I have, except that I don’t know how you white people
fesl about this, but it ig very embarrassing to me to be here’.

Now, it is very embarrassing for me to be here, especially follow-
ing my friend Page. 1 am very glad to meet the people here, and in:
~ various places, and the more L see of people the more 1 love my peo-
ple. I have made it my business to attend the Bar Association meet-
ings and to meet lawyers. 1 went to a Bar Association meeting in
West Virginia and there was a fellow by the name of Joe Wynn and
he told this story: He said that he had a dream. He dreamed that
he had died and gone to heaven and after going around and seeing
most everybody, he said to St. Peter: “Where is Sam Williams?"

Now Sam Williams had been an attorney of that State. He gaid: “I .

fully expected Sam to be in heaven.” St. Peter answered, “Oh, Yes,
we have him here alright, but we have to keep him tied up,” and Joe
_said, “Is that s0? Why do you have to keep him tied up?” and he was
apswered, “Why, the old fool wants to go back to Virginia all the
time.” Now, gentlemen, that s the way it is with me. I want to go
back to Mississippl. . . :
" We had the ladies at a banquet one evening and Joe kept visiting
around the tables a good deal and this is what 1 heard his wife say
to him: “Joe, you are the biggest fool I have ever heard tell of.” When
“you have got all the whiskey you want why don’t you ask for sarsa-
parilla? and Joe, thinking of the prospect of pleasure of getting all
the whiskey he wanted, answered, “Mary, if I got all the whiskey I
wanted, 1 couldn’t say ‘SGarsaparilla’”

1t is 2 great pleagure for me to be here. 1 am indeed fond of my
profession and 1 know what this profession means to this community,
to the State of Idaho as well as to the State of Mississippi. )

(Applause.)

MR. CHAIRMAN: Ihad the suggestion made to me that we had
& number of smokers with us and that they might wish fo smoke dur-
ing the sessions here, S0 1 will declare that in order with the per-
mission of the ladies present. .

We were very fortunate indeed in being able to obtain speakers
from the membership of the American Bar Association. At this time
jt gives me a great deal of pleasure to introduce to you the man who
is to deliver the next address and whom we will all enjoy hearing 50
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much. He told me that for twelve years he was state semator in
Kansas and Chairman of the Judiciary Committee; he was also on
the Code Commigsion of the State. of Kansas, and as a climax of his
career he has written a law hook! It is a great pleasuré for me to
introduce to the members of the Bar Mr. F. DuMont Smith, Chairman
of the Committee on American Citizenship of the American Bar Asso-
ciation, of Hutchinson, Kansas.

ME. SMITH: When 1 was honored with the request to deliver
this address I selected as my topic, « pAmendments to the Constitu-
tion” because I was familiar with it. I talked on the same subject
down in Mississippi and got away without being killed, and since you
have heard Mr. Sexon you will agree that it is true that they have
very poor speakers in Mississippi-

‘We have built up in Washington a bureaucracy that has obtained
a strangle-hold on the Government of the United States. "It is strong
because it has control of all the departments and officers. The Con-
gressmen and Senators are afraid to oppose this because of the effect
on their constituents. Mr. Coolidge found it jmpossible to do away
with it. This was all brought about to 2 large extent by the various
constitutional amendments. vou will understand there is only so
much power, and whatever power you give to the central government
at Washington must be taken from the States, and individual liberties.

In the last session there were a hundred and four amendments
propesed to the Constitution. All of them were infractions of the
rights either of the states or of individuals and tended to build ap
the hureaucracy.

At the outset 1 may say, 1 hope you will not say I am guilty of
sacrilege, tho' it has heen said that it is sacrilegious to question these
amendments. N

Now, let us consider the distinction between the Federal and the
State governments. As you know the Federal Constitution is a grant;
the reverse of that is true of the states. When the thirteen colonies
declared their independence from Great Britain, these thirteen states
each hecame as an independent sovereign. It is difficult for us to
realize that each state was a sovereign power, Delaware could send
an ambassador to foreign countries and do anything that Great Brit-
ain could do; her power was unlimited.

‘While the Federal Constitution is a grant, properly speaking,
the State Constitutions are restrictions; without these restrictions
the states could do almost anything. That fact was recognized, and
in 1786 practically all the states had adopted a constitution and prac-
tically all had =a bill of rights; Rhode Island continued under its orig-
inal charter. The reason for the demand for the first ten amendments
was the difficulty in securing the adoption of the Constitution in Vir-
ginia, Massachusetts, New York and Rhode Island and they did not
come into the Union until some time later. - Nobody at that time, out-
side of a few members of the Constitutional Convention understood
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this form of government; it was new. Very, very few people knew
what it was. Not so very long ago, Charles Warren published a new
book called . “Constitutional Congress and the Supreme Court.” e
said the Constitution that wag adopted in Philadelphia would not have
worked without the ten amendments.: That was z bitter reflection
on the men who framed it. He said, “They did not know what they
did.” I wrote to hin my views and told him in my opinion the amend-
ments were not necessary. The upshot was that he admitted that T
was right, and having convinced as great a.man as Warren I feel war-
ranted in talking to you.

Tt is generally supposed that there was a demand for these amend-
ments. Madison doesn’t say that certain stafes demanded. these
amendments; he said they requested them. In the New York con-
vention where the struggle was the closest and the people opposed

the Constitution, it was agreed that New York should approve the Con-

stitution provided that a bill of rights was adopted. Hamilton said
that Massachusetts and New Yorlk insisted on a bill of rights; nobody
could make an open promise because no congress was in existence,
At the first congress there were one hundred twenty proposed
" amendments. Madison took them and cut them down to seventeen,
and while he did not say they were necessary he used the argument
that they would do no harm, and that it would tend to bring Rhode
Island and North Carolina into the Union. They were sent to the
House and there they were cut down to twelve, and ten were adopted.
Madison never insisted that they were necessary.,
Take the first amendment that “Congress shall make no law Te-
" specting ‘an establishment of religion, or prohibiting the free exerciss
thersof"”, Suppose there was no amendment and Congress should
decide to have an established church, and should choose the Meth-

. odist church and should proceed to keep up the church. Is there a

judge that would support that act as constitutional? The inquiry
would be answered, that there is no granted power to establish a
church. An act like this would be immediately held unconstitutional.
It is unnecessary, the same is true of amendments 2,34567138,9,
and 10, they are statements that these rights cannot be infringed upcn,
but these amendments in no way alter the form of the Constitution;
they create no office and provide for no office holders; in the truest
sense they are not amendments to the constitution; they are academic
statements of our ideals.
' The eleventh amendment, “The Judicial power of the United
States chall not be construed to extend to any suit in law or equity
commenced or prosecuted .against one of the United States by citizens
of another state, or by subjects of any foreign state.”

This is the amendment which grew out of the case of Chilsolm

vs. Georgla, and was in my judgment a great mistake. At that tims ‘

the people of the state were very indignant that the State of Georgia
should be sued by an individual, If you read that opinion carefully

I think you will agree with me that the amendment was a mistake.
The idea was derived from Great Britain; first they claimed they
could do no wrong, and there was, and could be nothing to sue for.
A state is simply a corporation., As a result of that amendment many
states have committed gross injustice and there has been no redress:
they have violated their obligations.

Amendment twelve, was due to the fright that Jeffexrson got when
Burr received as many votes as Jefferson. If it had not been'for
Hamilton, they would have elected Burr; as much as they disliked
Jefferson they elected him. * T have no objection to the amendment.

Amendment thirteen was necessary. While the states had'ab_ol-
ished slavery, that is, slavery was abolished by the greater portion
of the states, it was wise to have the amendment.

The first paragraph of clauge one of Amendment fourteen declares
that “All persons born or naturalized in the United States and subject
to the jurisdiction thereof, are citizens of the United States and of the
state wherein they reside.” At that time citizenship was a state
question; they provided the test for their own citizenship,: each state
knew its problems best. We are beginning to see the eV11.effects of
this now. Every person born in the United States, whlte,. black,
brown or yellow, becomes a citjzen of the United States. While Jap-
enese and Chinamen cannot become ecitizens of the United States, yet
the children born in this country are citizens. )

Coming to the next c¢lause “That no state shall deprive any per-
son of life, liberty, or property, without due process of la?v:” In -the
Slaughter house case the opinion by Judge Miller, and in my wmind
Judge Miller was next to Marshall the greatest man that ever sat
on the Supreme Bench, in that case—the legiglature had passed .an
act giving the monopoly of killing animals to a certa.lin corporatlon
of the State of Louisiana, and the butchers brought the action to
declare the act unconstitutional. In that case Justice Miller held that
the citizenship, the rights of citizenship of the white man was the

same as always; that this was simply the black man’s charter of free- -

dom and that if the Court adopted that theory that then the Court
would have to sit as a board of censors upon every action of the legis-
lature. :

In the case of Davidson against New Orleans the question came
up as to what due process of law was and Justice Millerr wrote that
opinion also and he said that it was impossible to give an abstract
definition; that it could be defined only by saying that this case is

due process of law, and he said that it meant whenever a litigant had

his day in Court, and had been confronted with the charges and had
had a right of appeal to the highest tribunal that he had due process
of law, and that is the shape it was left in.

Judge Field, a very great lawyer, but far from being a perfect
character, either as a man or Judge, (that fact was well known)
was determined to Liring corporations under the protecting mantle of

R
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amendment fourteen. .In an opinion written by him he used this lan-
guage: ‘“This Court has no doubt but that the word person includes
corporations”. It was so held in the case of Santa Clara County
against the Railroad; that was part dictum without any reference
to the constitutional provisions. In the case of Santa Clara County
against the 8. P. Railroad we find that the Court refused to consider
that under the fourteenth amendment. He mentioned the fact that
this constitutional question had been raised but he said that it was of
such importance that the Court would not consider it unless forced to.
Mr. Taylor in his work “Due Process of Law”, states that there are

cages that deeide that, but it is not in point. A mere examination of -

the clause will convince anyone that person canmot include corpora-

tions; it speaks of life, liberty and property. Life, of course, is hu- -

man life. No state shall deprive any person of life or kiberty. The
general rule is that person would include corporations, but it is clear
that what congress was talking about was the individual,

Amendment Fifteen. This was a great mistake. It was also ‘

passed as a result of the Civil War and has made the two political
parties, one almost entirely sectional; it has forced the people of the
south into one party. There are Republican policies in the south, but
the people will not join the Republican party so long as the negroes
can vote. There has never been a negro elected to Congress in any
northern state. The negro has not the mental capacity, and has not
the political nature of the white man. That is not to say that the
negro should not be a citizen; the mistake was the right to vote; that
should have been left to the state, because it could better tell who
was fit for that franchise; but it took from the state that power, and
made but one test, namely, the age of twenty-one years.
Amendment sixteen. This is'the income tax amendment. This
was made necessary because Congress, being a bunch of demagogues,
repeatedly urged the amendment was necessary because the govern-
ment should have the right to use its power of taxation in all times
of emergency. I think that Congress should have the right to draft
the business of the country, and the property of the country just as
.much as it has the right to draft man power. (Applause.) There is
no reason why the Government should have the power to draft wmy
boy and your boy and not draft the property and wealth of the coun-
try. I would rather as an emergency measure it should be used,
that is, as in time of war and that as soon as it is over it should be
dropped. I regard it as necessary but not to be used except in an
emergency. ’
Amendment seventeen. The direct election of Senators. I have
my convictions in this matter. We have had a little illustration of
what can be done by primary elections in Pennsylvania. If you can
hire enough voters you can elect most anybody. The primary in the
State of Penmsylvania cost twenty-five times as much as it would
cost to buy an entire state legislature twice. Since 1917 there has
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been a continual lowering of the caliber and ability of men in the
senate. You have a conspicuous exception in Senator Beorah of this
state; he is one of the three or four men of ability. I swear I can
name the others, that is, the mien of real ability, he is one of the few;
he is one of the most forceful men in the United States Senate. I
have been told, however, that if Senator Borah ever found a man
who agreed witli him on a proposition he would immediately examine
his own position to see where it was wrong. Speaking of Borah’s

- qualities, he would be elected by the Idaho Legislature just as readily

as by the people, and perhaps more so. The reason for this is that
the great common people detest brilliancy, they want a mediocre
mind. Capper is an example of what they would do; he is the most
typical jackrabbit; I guess I should apolegize to the jackrabbit, If
some form could be provided so they weuld be selected by the people
and not just in the back room of some one’s office and in the grocery
store or saloon, then we should have that form.

The Eighteenth amendment: You are all familiar with this
amendment. I am utterly opposed to that on purely constitutional
grounds, and I am not speaking of my own constitution. I have no
hesitation in saying that I am opposed to this amendment.

T am opposed to it because it detracts from the inherent power of
the states. We cannot be governed by a central government so far
away as ours is today. This again tends to increase the bureaucracy.
What will be the ultimate conclusion of the eighteenth amendment I
don’t know. I am opposed to it as I said absolutely upon constitutional

grounds. Iam going to tell you a story in connection with this amend-

ment. Tke had been in the habit of buying his booze and paying
ten dollars a quart for it. Ie met his bootlegger one day and said
to him: “There is a fellow here in town that is buying his booze for
$7.50 and I ought to get mine as cheap as he does. The bootlegger
said: “Yes, he is buying booze for $7.50 and it is good booze but it
isn’t as good as the booze you are getting.” At any rate, he bought a
case of booze for $7.50 a quart and was telling a friend and his friend
told him he better have it analyzed, which he did, and the chemist told
him that he could not drink that; he said, “It is poison; you better
throw it away right now, it might make you blind.” Tke said, “Just
a minute. I have got a friend that is already blind, I will sell it to
him.”

The nineteenth amendment, the equal suffrage amendment. In
speaking of this amendment I am once more on delicate ground. We
know that women are naturally not of the same political mind as men.
The woman votes according to her mind, her likes and dislikes, not
politically, and present to her any constitutional amendment that is
for the protection of children, as she may think, and she would vote
for it even if she knew it would destroy the government. The Con-
stitution provides that two-thirds of both houses may submit amend-
ments. Two years ago there was submitted the twentieth amend-
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ment. It provided for the labor of all persons under the age of 18.
If that amendment had been adopted, no girl eould have washed dishes
in her mother’s kitchen and no boy could have milked cows without
consulting a lawyer to see if it was right under the Constitution for
her to wash the dishes and for him to milk the cows.

I submit that this is not the manmner in which this great instru-
ment should be warped and disregarded. We should insist that these

amendments should be submitted to the conventions elected in each

‘state to act upon that one issue.

I have discussed these amendments with you that have been
pasged, and they will continue to come. There are two of them that
are necessary, only two. I would not wipe out any of the ten amend-
ments but the other seven should be wiped out. I want you all to re-
member when an amendment is placed before you that you should
scrutinize it carefully, If it is intended to increase that herd of para-
sites or if it tends to build up the bureaucracy at Washington, then
vote against it.

I hope you will not consider me rude if I withdraw now. I un-
derstand that T am to talk to you again tonight and I am going to
ask you to excuse me while I go to the hotel for a rest. I thank you
for the attention given me,

(Applause.)

MR. PRESIDENT: 1 am sure I am unable to express the pleas-
ure you have given us, Mr. Smith, and I am now going to take it
upon myself to declare a five-minute recess so that all these gentle-
.men present may have the opportunity to meet and shake hands
with you.

{Recess for five minutes.)

ME. PRESIDENT:. The Association has been extremely fortu-
nate in having with it the members of the Supreme Court and we
have not been able to ask all the members to address us, but we are
to have an address now by Honorable William A. Lee, Chief Justice
of the Supreme Court of the State.

CHIEF JUSTICE LEE: I want to say that it is a very difficult
matter to follow the very distinguished gentlemen who preceded me,

- T notice that the front seats are not being used, but I amy ‘told by
my friends that I have a very rasping voice that can be heard most
anywhere, :

Mr. President, Distinguished Guests, Ladies and Gentlemen:

I desire on behalf of myself and the court of which I am a mem- .

ber, as well ag on behalf of the State Bar Association, to express appre-
ciation for the presence of the many distinguished guests from be-
yond the state, particularly for the attendance of officers and members
of the American Bar Association. I think it appropriate to say, in
the words of a distinguished citizen, Mr. Elihu Root, with reference
to the American Liaw Institute, that the American Bar Association
is no longer an experiment, it is an institution that is one of the most
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potent influences in resisting the encroachments that are being made
upon some of the fundamental and basic principles of our system of
government, as expressed in the Comstitution. It has been equally
active in the improvement of many of our laws and the advancement
of the legal profession to a higher standard of proficiency and legal
ethies. Its influence is world-wide with respect to improvement in the
administration of the law. Every lawyer who fully appreciates the
duty he owes to his profession, his country and his fellow men will be
aided in the performance of such duty by having a membership in
the American Bar Association.- _

Some 2000 years ago, a great teacher said: “It is written, man
shall not live by bread alone, but by every word of God.” This ex-
presses the great thought that man has a spiritual being that is of
vastly greater moment than is his physical being, for it is that which
endows him with immortality and the part of his being that is to en-
dure., This being so it is of the utmost importance that he avail him-
self of every opportunity to develop character and expand his men-
tality, for after all this must be the one important thing in life with-
out which the others must seem insignificant. Therefore, every asso-
ciation that tends to this end is worthy of earnest consideration.

Your Association has invited me to give my views regarding
“The Most Effective Form of Brief and Oral Argument.” In attempt-
ing to do this I am deeply sensible of the fact that there are many
persons present who, by reason of their broader experience and
learning, are far better fitted to say something of lasting benefit
upon this subject than I can say. However, in view of the position
I have occupied for a brief time, I willingly avail myself of the op-
Portunity to express some of the ideas that have come to me by being
constantly in contact with this class of work.

No doubt we are all agreed that the real purpose of a brief or
oral argument is to instruct and enlighten the members of the eourt
and convince them of the advocate’s contention. If this is so it is
worth while, in the preparation of a brief or argument, to take into
account the peculiar idiosyncracies of the individuals making up such
court. Alse it may be well to observe that persons who are selected
as judges remain very mmuch the same sort of individuals they had
breviously been, and that such change of position does not of itself
metamorphose them into superior beings of infallible judgment. On
t}'m: contrary, men when advanced to positions of trust and responsi- -
bility take with them many of their former habits and modes of
thought. If a court is composed of persons of wide experience and
great learning in the law much more may be taken for granted in the
Preparation of a brief, or in the making of an oral argument, with
regard to questions of law relating to elementary matters. For in-
stance, let it be supposed that counsel denies the jurisdiction of the
court_that has rendered the judgment over the subject matter and
that it appears upon the record with reasonable clearness that the
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court was without jurisdiction of such subjeét matter in the case, it
is only necessary to suggest the question because any court composed
of lawyers will instantly perceive that where the court has acted:
without or beyénd its jurisdiction of the subject matter, its judgment
cannot rightfully have any more force or effect than if it had been
rendered by a bystander or the man uwpon the street and that every
court is bound to deny its power to act and to refuse to do so where
it is made to appear that it was without jurisdiction. However, therz
are decisions by courts of respectable standing that have held that a
question .relating to the jurisdiction over the subject matter must be
raised in a particular manner and at a particular time, and that if
this has not been done, the error in usurping jurisdiction is waived.
In such instances counsel cannot rely upon a mere statement of the
fundamental principle being sufficient but must deal minutely with
the elementary principles involved. Hence, in the presentation of any
question of law that may be designated as elementary, the extent to
which counsel must give consideration to the question or cite au-
thorities in support of his position must necessarily, in a large meas-
ure, depend upon the learning and ability of the various members of
the court that is to determine the same.

On the other hand, to enter upon an extended .consideration of

every question of law that may arise in the ordinary action and un-.

dertake to treat them in an exhaustive manner, may, and I think
often does, tend to obscure the real question and so distract the at-
tention of the court from the controlling issue that it weakens rather
than strengthens the argument. It is well, however, to guard against
talking above or over the heads of the individuals who compose the
court, or to assume that they have the same knowledge and under-
standing regarding the queéstion that counsel may have after he has
given it diligent consideration. The questions that are presented to
the court are so varied and often so complex in the facts that give
rise to the questions of law that it is not every mind that has suffi-
cient capacity to correctly apply general principles to a given state of
facts and is better to err on the side of prolixity and tediousness
than to assume that the question is so simple and so well settled that
any court composed of persons of average learning and experience
will be able to understand such principle and correctly determine the
question being presented without the aid of argument or precedent.

You have doubtless heard of the young advocate who was
stopped in the course of his argument by the presiding judge of &
great court, who asked him if he could not take it for granted that
the members of that court possessed some knowledge of the elemen-
tary principles of law appertaining to the question under discussion,
to which he promptly replied that upon a former occasion he hads
made that mistake and lost his cause in deoing so.

1t would be desirable, of course, if every member of an appellal
court could have the time or opportunity to carefully examine thej
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entire record in every case presented to the court. This is generally
not possible because of the number of cases that the court must hear
and determine within a given time. The appellate courts in the sev-
eral states usually consist of from five to seven members. As often
as otherwise, the judges of these courts are selected, in the first in-
stance, not by reason of any exceptional fitmess for the position but
because they belong to the dominant political party. In many of the
states the tenure of office i short and frequent changes oceur. The
emoluments of the office with the short tenure are not sufficient to al-
ways attract the best equipped minds at the bar. It may fairly be
said, however, that persons selected as judges are average represen-
tatives of the bar in the matter of proficiency as lawyers.

A compilation of the number of cases filed in the appellate courts
of the several states, a few years ago, showed that such filings
varied from about two to seven hundred cases a year, The average
work done by the individual justice requires him to write approxi-
mately fifty opinions a year and for each opinion written to examine
four additional opinions written by his associates, Chief Justice Rob-
ext von Moschzisker of the Pennsylvania Supreme Court, said to me
a few weeks ago, in reply to an inquiry, that there were seven hun-
dred cases filed in that court a year and that seven judges were able
to keep up the work. About the same number of filings are made in
the lowa Supreme Court and its seven members keep the work
up-to-date, but in order to do so it sits in two divisions, with the chief
jusice presiding, in all the cases except in those that involve consti-
tutional questions or questions of unusual importance.

Among the less densely populated states, particularly in the inter-
mountain regicn, the number of cases filed each year are much less
than are the filings in older states, but the courts in these western
states are required to consider a much wider range of questions in
proportion to the number of cases heard than in the older states.
The courts in these newer jurisdictions have all the usual questions
that pertain to commercial matters, and in addition to that, have

a great number of cases that arise out of irrigation, mining, lum--

bering and the like, which are mnot common to agricultural states.
The Idaho court has had one admiralty case. I call attention to these
matters, first, to show that it would be practically a physical im-
possibility for every member of the court to critieally examine the
entire record on appeal in every case. I mean by this, to read the
entire record, the briefs of counsel and examine all the citations of
authority referred to in the briefs. The reading of the cases alome,
cited by counsel in their briefs, would frequently require days of time.

The most effective briefs are mnot necessarily those that are the
longest and contain the preatest number of citations. In fact, I
think it frequently happens that counsel weaken the force of their
briefs by making an excessive number of assignments of error and
arguing at too great length many questions that are not of con-

A
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trolling ‘importance. If a justice of an appellate court must write
on an average of a case a week and at the same time examine ap-
proximately four others written by his associates, during the working
year, it is manifestly impossible for him to consider the entire record
in each case and examine all the authorities cited in briefs of respec-
tive counsel, if such citations are very numerous. I recall, some weeks
ago, reading a work written to advise inexperienced counsel of the
best method to obtain success at the bar and, among the suggestions
made, was one to the effect that as a case proceeded from one court
to another ordinarily all the minor issues, both of law and fact, should
be eliminated so that upon reaching the court of last resort the gues-

tion for determination should be narrowed to the smallest compass and |

the citations not bearing upon-controlling issues should be omitted.
This rule should apply to the average case. Many judges and law-

vers appear to think that the citation of a long list of authorities -

adds weight to their opinion or brief, as the case may be, and gives
it the appeéarance of being a very profound and learned production.
Some years- apo, a justice of the Supreme Court of a neighboring
state, in describing to me the method of a certain well-known lawyer

in briefing his cases, said that if he had 2 case that was about sheep,

he would ‘collect all the books in his library that mentioned sheep. In
this connection the judge further said that many briefs submitted to

his court were merely lists of cases taken from some former brief the -

attorney had written or some digest system, and that frequently if
was advisable for the members of the court to disregard the brief
furnished by counsel and make an independent investigation because
it required more time to ascertain that the cases cited were of no value
in that particular case than it would take to make an original in-
" vestigation. In this comnection I am also reminded by what was said
in an Ohio case, State v. Rose, 106 N. E. 50, which is quoted with ap-
proval in State v. Foster {Wash.) 146 Pac. 169: )

“A more frequent reference to fundamental principles would make
for better law and save much time and energy wasted in reading, ap-
proving, discussing, distinguishing, or rejecting cases from the great
mass of judicial opiniong to be found in the published reports.

‘Case law is fast becoming the great bane of the bench and har.
Qur old-time great thinkers and profound reasomers who conspicu-
ously honored and distinguished our jurisprudence, have been suc-
ceeded very largely by an industrious, painstaking, far-reaching army
of sleuths, of the type of Sherlock Holmes, hunting some precedent
in some case, confidently assured that if the search be long enough
and far enough some apparently parallel case may he found to justify
even the most absurd and ridieulous contention’.” '

The injunction' given by the Nazarene about prayer is equally
good advice about oral arguments and briefs: “Use not vain repe-
titions as the heathen do; for they think that they shall be heard for
their much speaking” Co
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Counsel sometimes cite, in support of a proposition of law, many
authorities from foreign jurisdictions and among them will be found
citations from the court before whom the cause is pending. At times
this may be uncbjectionable or even necessary, but where a question
hag been decided by the court to which the same question is again be-
ing presented, if additional eitations from other courts are thought to
be necessary, they should follow those from our own court so that if
the court is satisfied with its former holding the investigation of
authorities on the question need not be further pursued,

I understand that the court of the older jurisdic’hions do not en-
coﬁrage extended citations from other jurisdictions in support of any
rule that is well settled by its own decisions. In any event, doing so
has the appearance of saying to the court, you may have doubt about
the soundness of vour own decisions on this point and I will add these
authorities from other courts to convinee you that your own ruling
on the question is correct. -~

If there is any mental quality that is predominant with the aver- ;
age judge it is his disposition to regard his own decisions and the de-
cisions of his own court in which he has concurred, as being next to -
infallible. : ——

Bearing in mind that it is not always possible for every member
of the court to examine in detail every record and that a _judge must
sometimes reach his final conclusions from the impression made upon
his mind by the oral argument, by his examination of the briefs of
counsel, and by the conclusions of his associates who have more care~
fully examined the record and authorities, it is of the greatest im-
portance that the argument, whether it be a printed brief or the oral
presentation, shall set forth, in the most concise form and in.the man-
ner that will be most easily comprehended, the reason counsel offers as
to why he should prevail. -

Rule 42 of the Idaho Supreme Court, among other things, pro-
vides-that the briefs of both parties shall begin with a succinet state-
ment of so much of the ultimate facts, as shown by the record, as will
fully advise the court of the nature of the action and the issues
raised, referring to the transeript by foliés. Clearly, what is intended
by this rule is that this statement shall be a clear, explicit, non-
partisan statement of the ultinate facts as reflected by the record,
which have given rise to the controversy. It should not attempt a
detailed statement of all the evidence but should be limited to the ulti-
mate facts, and where counsel disagree as to what these are the dif-
ferent viewpoints should be indicated. While this statement should be
as brief as the cirewmstances permit, it should be sufficiently com-
plete and accurate and, where possible, in the order of the sequence
of the happening of the things referred to so that the judge writing
the opinion may use the same as his statement or prelude to the de-
eision. Of course, every judge, before writing his opinion, reads the
reporter’s transeript of the evidence and sometimes it is necessary

=
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that all members of the court do so. But even in such case it is par-
ticularly important that the brief of appellant contain a complete
and concise review of the ultimate facts necessary to an understand-
ing of the case. It should be free from repetition and sufficiently
complete to enable persons of ordinary understanding, who read the
same, to know what has given rise to the controversy. Nothing relat-
ing to a brief or to an oral argument, is more objectionable than to
" have the writer launch inte a discussion of the law claimed to be ap-
plicable without first having stated the ultimate facts and eirecum-
stances which have given rige to such action, How can any one tell
whether he agrees with the argument on the questions of law being
considered, unless he knows something of the facts to which this law
is claimed to apply? It sometimes happens that in the oral argument
counsel will omit to tell the court what the case is about or make such
an incomplete statement that the force of his argument is lost, be-
cause the members of the court are not sufficiently advised about the
facts to understand whether the discussion of the legal questions has
any application to that particular case or not. A judge may listen to
a discussion of an abstract principle of law and fully agree with it,
but unless he has been first informed respecting that particular case to
which it iz to be applied, he may wholly fail to comprehend what
relevency it may have. Counsel who brief and argue the case have
usually tried it in the court below or, at least, before preparing the
brief, have familiarized themselves with the record and are familiar
with the various events out of which the action has grown. The names
of the parties and their relationship to the action are familiar to
them and they too often proceed upon the theory that the court has this
same knowledge when, a8 a matter of fact, its members have never
before heard of the case beyond reading the title upon the call of cases

to be heard. :
The rules of this court further provide that the brief on behalf of

appellant shall contain an enumeration of the errors relied for a re- -

versal and, in addition to this, a statement of the points and authori-
ties relied on to support the same. I think it would be a madtter of
surprise to many lawyers to know how frequently the assignments

are insufficient to raise some of the most important questions presented .

by the record and which are being relied upon for a reversal of the
case. It i3 not advisable to iterate and reiterate the assignments by
merely stating the same proposition in a different form. This is done,
of course, out of an abundance of precaution. But assignments ean-
not be too brief and few in number where they do in fact present all
of the alleged errors relied upon and frequent repetitions of the same
in slightly different words tends rather to confuse than to aid the
‘court,

The time allowed for oral argument is forty minutes. Ordinar-
ily it should not be occupied by merely reading the brief or in at-
tempting to review the reporter’s iranscript of the evidence. 'The
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most helpful oral argument is one that gives to the court a clear and
concise statement of the facts as counsel claims them to be, accom-
panied by counsel’s statement that an examination of the record will
sustain such claim, followed by a statement of the principles of law
claimed to cover the situation, and a showing by counsel that the cita-
tions of authority in support of his propositions of law do, in fact,
sustain his position.

It ought to be apparent to every advecate that the utmost that
can be done by an oral argument is to so state the facts of the case and
the general principles of law applicable thereto in such manner that
when the members of the court, days or weeks thereafter, reach the
case for final determination, they will clearly have in mind counsel's
position, and if they have been impressed with the correctness of
his contention and an examination of the record confirms his claim
as to the facts and the law, he has won his case. On the other hand,
if the record discloses that his statement as to the facts are biased and
partisan and that his points of law are not sustained by the citations
given, his argument will have failed of its purpose and is of little
or no benefit to the court, because it must then take up a consideration
of the case upon its own account.

MR. PRESIDENT: We will now have an address by Mr. Frank
Stephan of Twin Falls, “The Right of the Prosecuting Attorney to
Comment on the Failure of the Defendant to Testify.”

MR. STEPHAN: 1 have some hegitancy in reading this paper
because I read it once before at Boise, and I assure you that I will not
feel embarrassed if any of you folks have heard this before. When I
turned this paper over to Mr. Griffin I thought I was through with it,

but I was called up last Saturday and told I would be expected to read
it '

In considering this question perhaps one’s first inquiry is whether
a statute adopted by a state permitting the prosecuting attorney to
comment on a defendant’s failure to testify would in any way conflict
with Amendment 5 of the Federal Constitution wherein it is provided.
that no person shall be compelled in a eriminal case to be a witness
against himself, but this question has been settled by the Supreme
Court of the United States in a long line of decisions holding that
the first ten amendments to the Federal Constitution are not opera-
tive upon the state, The United States Supreme Court has also deter-
mined in the case of Twining v. New Jersey, 211 U. 8. %7, with only
Justice Harlan dissenting, that the rule of law prevailing in the stata
of New Jersey permitting the court and counsel for the state in the
trial of & criminal case in a state eourt to comment upon the failure
of a defendant to take the witness stand and testify in his own behalf
and permitting the court to instruct the jury that an unfavorable in-
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ference may be drawn against the defendant from his ‘failure to tes-
tify in his own behalf is not an encroachment upon the rights set out

in the fourteenth amendment under the due process clause or under -

the clause prohibiting abridgment of rights of a citizen of the United
States..

The right against self-inerimination and its early development is -

discussed in that decision and the following excerpt may be helpful
in'properly analyzing the guestion under consideration :

“Nothing is more certain in point of historical fact than that
the practice of compulsory self-inerimination in courts and else-
where existed for four hundred years after the granting of
Magna Charta, continued throughout the reign of Charles 1,
gained at least some foot-hold among the early colomists of this

' country, and was not entirely omitted at trials in England untit
- the eighteenth century. * * * We think it is manifest from the
review of the original growth, extent and merits of the exemption
from compulsory self-incrimination in the English law that it is

not regarded as a part of the law of the land of Magna Charta

or the due process of law which has been deemead an equivalent ex-
planation but on the contrary, is regarded as separate from and
independent of due process. It came into existence, not as an
esgsential part of due process but a wise and beneficent rule of
evidence developed in the course of judicial decision. This is a
Eotent argument when it is remembered that the phrase was

orrowed from English law and that to that law we must look,
at least for its primary meaning. * * *

It has already appeared that prior to the formation of the
American Constitutions, in which the exemption from eompulsory
self-incrimination was specifically secured, separately, independ-
ently and side: by side with the requirement of due process, the
doctrine was formed, as other doctrines of the law of evidence
have been formed, by the course of decision in the courts, cover-

ing a long period of time. Searching further we find nothing-

to show that it was then thought to be other than a Jjudieial
end useful principle of law. None of the great ingtruments
in which we are accustomed to look for. the declaration of the
fundamental rights made reference to it. The privilege was not
dreamed of for hundreds of years after Magna Charta (1215) and
could not have been implied in the ‘law of the land’ there secured.
* * * We think that the exemption from compulsory self-incrim-
ination'in the courts of the states is not secured by any part of
the Federal Constitution. Mr. Justice Harlan dissenting.”

But it is my ﬁnderst‘anding that the provisions of Amendment 5

of the Federal Constitution do prohibit the government in a criminal
action for the violation of a Federal statute from calling the defend-
ant to testify for the government and agzinst himself and the de-

fendant’s security under that amendment is further protected by a |

‘Federal statute which provides that “In the trial of all indictments
the person so charged shall, at his own request but not otherwise, be

competent as & witness and his failure to make such request shall not

create any presumption against him.”
Without the latter statutory provision, however, it would undoubt-
edly be perfectly proper for a jury in the trial of a Federal ease to
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draw the inforence of guilt from the defendant’s failure to testify
in his own behalf. Nor does it necessarily follow that the privilege
against self-incrimination, as provided in the constitutions of all of
the states except New Jersey and Iowa should prohibit the drawing
of an inference against one on trial in the state court for a crime,
who avails himself of the privilege and ,does not testify in his own
behalf. In other words, a state may provide in its constitution that

“No person shall be compelled in a criminal case to be a witness

against himself”

and yet undoubtedly by statute authorize counsel for the state to com-
ment on the defendant’s failure to testify in his own behalf and also
authorize the trial court to instruct the jury that an inference of -
guilt may be drawn from such failure on the defendant’s: part. How-
ever, all of the states of the Unidn with the exeeption of Georgia,
New Jersey, Ohio and South Carolina have by proper legislation pro-
hibited comment and an inference of guilt. '

In the case of State v. Gruber, 19 Idaho 692, the Supreme Court
of Idaho has said that the trial court should instruct the jury in a
proper case that no presumption can be raised against the defendant
by reason of his refusal to testify. !

For a long time under the Common Law no defendant, either
in a civil or a criminal prosecution, was permitted to testify in his
own behalf. He was regarded as a barty in interest whose bias nec-
essarily rendered his testimony unworthy of consideration. So long as
the rule prevailed under the Common Law practice the worst of
criminals could almost with impunity shield himself behind his law-
yer's eloguent explanation that his client had “g perfect defense” but
that the law had “sealed his lips.” Then ostensibly for the benefit
of the innocent accused the old rule was changed 50 as to permit a
defendant t6 testify in his own behalf. That rule is in this country
universally regarded as a very marked improvement over the old
rule prohibiting the defendant from offering an explanation of his
case. And while the rule permitting defendant to offer an explana-
tion of his case and privileging him to remain silent was adopted par-
ticularly for the benefit of the innocent accused it has been impos-
sible_to extend to him the intended benefits of the rule without giving
the guilty accused a shelter to which he was not entitled, And =0
zealous have we been in seeing that the innocent accused is denied
nome. of the benefits intended for his protection that we have freed
t!:le one innocent man and have also come near to the point of permit-
ting: ‘the ninety-nine guilty to escape. '

Jeremy Bentham as early as 1872 strongly criticized the privi-

lege. And according to no less an authority than Wigmore, who fav-
ors the privilege: :

“In less than three generations nearly every reform which
Bentham advocated for the law of evidence has come to pass.
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And we might almost regard his condemnation of any rule as
presumably an index of ifs ultimate downfall.”
Bentham characterized the argument for the privilege as the

L “0ld Woman’s Reason,” the gist of that reason being:

“It is hard upon a man to be obliged to criminate himself.”
He characterized another reason for the privilege as the “Fox

Hunter's Reason.,”  He says:

“This consists in introducing upon the carpet of legal pro-'

cedure the idea of ‘fairnmess’ in the sense in which the word is

used by sportsmen; the fox is to have a fair chance for his life.

He must be given leave to run a certain length of way for the

express purpose of giving him a chance for escape.”

Mz, Justice J. ¥. Stephen had outlined the true history of the
privilege in 1857 in his essay on the Judicial Societies Papers. His
summary of the history shows that the rule of privilege “arose from
a peculiar and accidental state of things which has long since passed
away and that our modern law is in fact derived from somewhat ques-

" tionable sources though it may no doubt be defended.” In 1883 Jus-
tice Stephen in his history of the criminal law, in contrasting the
privilege against self-incrimination with the Continental system which
prevailed in France and which permitted a prosecutor to “examine

suspected’ persons secretly and without informing them even of the .

accusation or evidence against them, taking depositions behind their
backs and keeping them in solitary confinement till every effort had
been made to extort a confession from them' and permitting the
magistrate in the course of the trial to question the accused and de-
mand explanations from them, quoted an experienced civil officer who
had remarked: “There is a great deal of laziness in it. It is far

pleasanter to sit comfortably in the shade, rubbing red-pepper into-

a poor devil’s eyes, than to go about in the sun hunting up evidence.”

Chief Justice Appleton of the Supreme Court of Maine, who was
a disciple of Jeremy Bentham, in 1871 in the case of State v. Cleaves
in commenting upon the privilege stated:

“The defendant in criminal cases is either inmocent or
guilty. If innocent he has every inducement to state the facts
which would exonerate him. The truth would be his protection.
There ean be no reason why he would withhold it and every rea-
gon for its utterance. His declining to avail himself of the privi-
lege of testifying is an existent and obvieus fact. It is a fact
patent in the case. The jury camnnot avoid perceiving it. Why
should they not regard it as a fact of more or less weight in de-
termining the guilt or innocence of the aceused? The silence
of the accused, the omission to explain or contradict, when the
evidence tends to establish guilt is a fact—the probative effect

of which may vary according to the varying conditions of the :

different trials in which it may occur—which the jury must per-
ceive and which perceiving they can mo more disregard than one
can the light of the sun when shining with full blaze upon the
open eye. The embarrassment of the prisoner, if embarrassed,
is the result of his own previous conduct, not of the law. If inno-
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cent he will regard the priirilege of testifying as a boon justly

conceded, if guilty it is optional to testify or not, and he cannot

complain of the election he may make.”

In the year 1901 the Wisconsin branch of the American Institute
of Criminal Law and Criminology recommended that the Wisconsin
constitutional provision that no person shall be compelled in any
criminal case to be a witness against himself, be abolished on the
ground, that it had outlived its usefulness and described the constitu-
tional provisions as a hiding—plage for crime and one that should be
destroyed.

1. In the year 1912 the constitution of the State of Ohio was
amended so as to provide as follows:

#No person shall be compelled in any criminal case to be a
witness against himself; but his failure to testify may be con-
sidered by the court and jury and may be made the subject of
comment by counsel.” )

This amendment became effective January 1, 1913. After the
above amendment had become effective and the practice it inaugurated
had been tried out for several years a questionnaire was sent out to
various prosecutors throughout the State of QOhio. The questionnaire
contained the following questions:

1. How many criminal trials were conduected in your county

during the year ending September 1st? .

2. In how many of these trials did accused take the stand in
his own behalf?

8. Do you believe that the change which permits the prosecutor
to comment on the failure of the accused to testify is 2 wise
ohe? '

4, Would you favor a provision  requiring accused to testify

against himself even when called by the State?

Answers were received from 52 counties, including all of the
cbunties which have cities of any considerable size. According to
Walter T. Dunmore of the Law School of Western Reserve University,
these prosecutors reported that they had conducted 1658 criminal
trials during the year. In 1507 of thése cases the accused took the '
stand and testified in his own defense. Without exception each of the
52 prosecutors reported that he favored the provision of the Ohio
constitution which permitted an inference and comment and many
were very emphatic in stating their appreval. Fifteen prosecutors
were in favor of requiring the aceused to testify against himself as
& witness for the state, while 87 were opposed. The reports from all
of these counties showed that 90 4/5 per cent of all cases which actu-
ally came to trial the accused took the stand in his own behalf. The
four most densely populated counties in each of which more than 100
criminal trials were conducted reported a total of 744 cases, in T25
or 97 2/b per cent of which the defendant elected to testify. In the
eleven counties having 50 or more criminal trials each, there were con-
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ducted 1129 cases and in 1082 or 95 4/5 per cent of the cases the de-
fendants took the stand. The prosecuter of the county, in which Cleve-
land is located and which is therefore the mest densely populated in
Ohio, reported that his office had conducted 375 cases during the year;
that all except three defendants took the stand and that the three
who did not avail themselves of the opportunity of testifying were
convicted and all three of these defendants subsequently admitted their
guilt. . .
Quoting Mr. Dunmore: From the above statistics it appears that
when comment is permitted upon the fajlure of the accused to testify
the defendant usually takes the stand in his own behalf. Should he
fail to do so the prosecutor is in a position to urge the jury to make
an inference against the accused in a way which is extremely detri-
mental to his chance of securing an acquittal. It is sometimes urged
by those favoring the right tv comment upon the defendant’s exer-
cise of his privilege that an inference is certain to be made by the
jury and it is impossible o .avoid it, while, 'on the other hand, those

who disapprove of drawing an inference from the defendant’s failure '

to exercire his privilege have likewise pointed to the same result,

contending that without 2 statutory provision entitling an inference.
to be drawn, the jury is certain to draw such inference and that a

statutory provision authorizing such inference is therefore unmeces-
sary. DBut there is a very practical difference between the bare in-
ference which a jury may make in face of the court’s instruction that
the failure of the defendant to testify in his own behalf shall not
be construed against him and the inference driven home as an admis-
sion of guilt by a skillful prosecutor, and in the absence of any in-
struction on the part of the court against any inference.

Mr. Dunmore calls attention to the fact that it may be said that
the fact that prosecutors unanimously favor the permission of com-
ment is not at. all surprising since these men are ordinarily seeking
convictions and naturally have little sympathy with obstacles in the
way of obtaining the nécessary evidence. But in that regard it is
interesting to note that of the 52 prosecutors of Ohio who were in
favor of an inference being drawn from the defendant’s failure to
testify, 37 were opposed to self-inerimination by compelling the de-
fendant to testify for the state and against himself. ‘

Under the practice of permitting an inference in Ohic the prose-
cution iz forced to obtain sufficient evidence to make out a case to go
before the jury before it can possibly be in a position to profit by
the inference. The prosecution is not tempted to go to trial without
sufficient evidence, with & view to the establishment of the case from
defendant’s own testimony. The innocent defendant is therefore not
prejudiced by reason of the fact that the prosecutor has relied upon
his expected testimony and has therefore made a careless examina-
tion of other sources of proof. Without any testimony from the ac-
cused, the state must introduce sufficient evidence to cause the Grand
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Jury to return an indictment. So too, in the trial before the petit
jury the State must introduce sufficient evidence, independent of the
testimony of the defendant, to warrant the case going to the jury.
Unless the State is in a position to, and does, prove all of the gssential
elements of the case, independent of the defendant’s own testimony,
the case would be subject to a directed verdict. Although the defend-
ant may be practically cofmpelled to take the stand after the State has
submitted its case, yet he is not subjected to the same danger or haz-
ards that he would be subjected to were the constitutional privilege
apgainst self-incrimination abolished.

And aceording to Mr. Dunmore in Qhio it appears that under the
new practice the prosecutors’ preliminary examinations seem no less
thorough and the trial no less dignified than under the old  practice.
The innocent defendant is deprived of no essential protection and
the guilty accused is deprived only of a shelter to which he was not
in any way entitled.

In 1921 the committee on Criminal Law and Criminalogy of the
Iilinois State Bar Association recommended the repeal of the Tli-
nois statute prohibiting counsel for the state from commenting upon
the failure of the defendant to testify in his own behalf.

In addition to the arguments which appear in the foregoing for
and against the rule of privilege which at this time obtains in praec-
tically all of the states there are many others. o

Without going into a prolonged discussion some of the argu-
ments in favor of permitting counsel for the State to comment upon
the failure of a defendant in a criminal case to testify in his own be-
half may be summarized as follows:

1. The purpose of the trial of a criminal case is to determine
the guilt or innocence of the defendant of the crime charged. If the
defendant is not guilty of the charge it would seem heé should be de-
termined to take the stand and explain why he should not be con-
victed.

9 In civil suits the fact that the defendant has made no denial
of the plaintiff’s claim i5 one of the most formidable weapons to be
used in an argument against him and it is difficult to understand why
there should be a distinction between civil and criminal cases in that
respect.

3. While jurors ordinarily do not expect a defendant to give a
detailed account of himself they do expect the defendant to deny his
guilt and to give them an opportunity to size him up.

4. In the vast majority of cases where the defendant fails to
take the stand it is because he is guilty of the crime charged.

5. The guilty deserve no immunity. . :

6. The embarrassment occasioned to the timid, the weak and
the proud by being compelled to explain criminal charges against
them is not a sufficient reason for extending the rule of privilege to
all defendants charged with crime.
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On the other hand, some of the arguments against adopting the
rule permitting counsel for the State to comment upon the failure of
2 defendant in a criminal ease to testify in his own behalf may be
summarized as follows:

1. The rule prohibiting self-inerimination provided for in Amend-
ment 5 of the Federal Constitution and incorporated in all of the
constitutions of the various states except two, and the rule against
permitting the court and counsel for the State to comment upon the
failure of the defendant to testify in his own behalf differ only in
degree and to permit comment would be practically to do by indirec-
tion that which is prohibited from being directly done.

2. While the puilty deserve no immunity the innocent do need
protection.

3, The arguments for the rule permitting comment are based
upon the assumption that the defendant is guilty but when one as-
gumes the defendant to be innocent those arguments are shorn of
all reason.

4, To permit comment by court and counsel for the State might
encourage the prosecution to trust habitually to compulsory self-dis-
closure as a source of proof.

5. The privilege which now generally exists cannot be enforced
without to some degree protecting crime, but that protection is a mnec-
essary evil, inseparable from it, and not.a reason for its existence.

6. To justify the forcible arrest and public trial of any citizen
the State should have sufficient evidence, independent of any infer-
ence to be drawn from an exercise of the privilege, to justify a con-
viction. )

7. Bilence is not always evidence of guilt. It is only evidence of
guilt where the circumstances demand that the accused explain. In
all other cases silence can amount to no more than suspicion, and sus-
picion is not such evidence as will entitle the State to a conviction.

8. In no case where theé defendant is innocent of the erime
charged does silence become evidence of guilt.

9. If the privilege as now generally existing, is denied and
comment permitted by the court and counsel for the State there would
be serious danger of reaction upon our jury system.

10. To deny the present privilege and permit comment by the

¢ourt and counsel for the State would overcome the presumption of
innocence, which apparently has become one of the basic principles
of our society. .

11. If the defendant chooses to rely upon witnesses other than

himself to satisfactorily explain the charge against him and such.

witnesses explain the charge sufficiently to raise a reasonable doubt in
the minds of the jurors or entirely explain the charge against the
defendant, no presumpeion of guilt should arise from the mere fail-
ure of the defendant to take the stand in his own behalf.

IDAHO STATE BAR 49

From the experience that I have had in prosecuting eriminal cases
and from the feeling that I have long cherished that cur present sys-
tem of eriminal procedure including our practice of extending to the de-
fendant the right to testify in his own behalf or the right to explain
the charge against him by witnesses other than himself or by docu-
ments, etc., or remain silent at the time of trial, if freed of certain
of its technicalities would be a very effective and commendable pro-
cedure. 1 am not prepared to say that I favor the abolishment of
our present rule of the privilege and enacting in Heu of it a rule which
would permit the court and counsel for the State to comment unfavor-
ably upon the defendant’s failure fo testify in his own behalf.

Our present system of criminal procedure is far from being a per-
fect system but I do not believe that it would be very much improved
by adopting the rule permitting comment, while on the other hand, it
is my firm belief that without striking at the features of the system
that appear to me to be more or less fundamental in character it may
be made a more effective system by eliminating many of the techni-
calities which the criminal so generally takes advantage of to defend
himself in his course of crime. And it appears from the crime waves
that have swept over the country in the past few years that we have
not kept pace with the development of events, particularly in meeting
the new problems that are so regularly presented to us, by specialized
and organized crime. As an argument, not for any particular change
but for a general improvement of our present system, I desire to call
attention to the following facts gathered from reliable statistics:

That America is the most lawless nation on the earth, In 1922,
9500 persons were killed in erimes of violence in the United States. In
1923, 10,000 were killed. In 1924, 11,000. Compare these figures with
the facts in other countries, especially in England and Wales. In the
vear 1921 there were 63 murders and 88 other homicides committed in
all England and Wales including city and country districts. During
the same year there were 237 homicides committed in the City of
New York. In the vear 1923 there were 58 murders committed in all
England and Wales and there were in the same year 93 homicides
other than murder, making a total of 151 homicides throughout those
tw"o countries, During the same year there were 389 homicides com-
mitted in the city of Chicago. England and Wales had at that time
a population of 38,000,000, Chicago’s population was sliphtly less
thlan 3,000,000. In 1923 there were 42 murders committed in London
with a Population of 7,600,000, against 262 murders in New York.
I;_l the' City of Memphis, Tennessee, there were nearly as many homi-
cides in the year 1923 (113) as in all of England and Wales (151)
aElth(;ugh, the populat,ion of ﬂ'lat city is but 170,000 compared with

ng_apds and Wales population of 38,000,000, There were 54 more
Ezr:ig;ti:isnicolnm:t(t]ed ig Phila.delphiez. albne‘ in 1928 than in the en-
York as in Lonc:ion alia é. . Rob]:zer‘y is 36.t1mes as prevalent in New
. In Chicago it is 100 times as prevalent as in Lon-
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don. In 1921 there were 2558 robberies reported by the Chicago
police alone, more than 12 times the number reported in all England
and Wales. In 1928 more than 12 times as many people were robbed
in Chicago as in all the dominion of Canada.

The murderer in the United States has a three to one ghance
that he will escape arrest and he is therefore free to commit other
murders after the first. The chance of escaping arrest for burglary
and other crimes are even better. Even after the murderer is arrested
he has a twelve to one chance of escaping conviction and his chances
of the death penalty if convicted are 100 to 1.

The total cost of crime in the United States has recently been es-
timated to be from three billion to ten billion dollars a year depend-
ing upon whether direct or indireet losses are included. England, 75
years ago, found herself facing the same difficulties that America is
facing today, but through freeing herself from a tangled maze of
technicalities and striving for 2 swift and ready justice for the of- .
fender, has raised herself from the level of one of the worst crime-
ridden countries in the world to a position where she stands fore-
square to the world as the country in which crime is at its lowest }
and the enforcement of the criminal law at its highest. :

JULY 20, 1926
10:00 A. M.

REVEREND BAENUM: Almighty God, in whom we live and
move and have our being, grant us the favor of thy presence as we
begin the deliberations of the day, and while we are gathered here
for the consideration of those things which make for truth and jus-
tice. Let us have minds that are keen and alert to know the truth
that the truth may make us free from all prejudices and narrowness
and all bias; let us as we live in this world day by day be strong in|
body that we may exercise the duties of citizenship. Let us be ac-i
tuated by high and noble motives, let us put aside all jealousies and}
personal strife and let uws all strive after justice and equity, and:
things of common good which is our great aim. Let us be free fro
the stain of greed and prejudice in the courts of law, the legislatives
and executive departments of our government and in our civic affair
we ask this in the name of Jesus Christ, our Lord and Savior, Amen

- MR. MERRILL: A meeting of the Bar Commission wag hel
yesterday for the purpose of reorganizing the Bar Commission, an
now I take great pleasure in introducing to you the President of th
State Commission, Mr. Frank Martin, of Boise, who will act as th
presiding officer of the convention during the remaining sessions.

MR. MARTIN: -At this time we wish to tender our thanks fo
the services rendered in assisting us, and to say to you that I deen
it an opportunity to render what service I may te the cause of ou
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profession. It was not within the arrangement that I should pre-
side today, the retiring president was to preside today and while I
was to be introduced to you only, conditions have arisen whereby I
must preside. ’

This Bar organization is new; we have been rather feeling our
way along, and it is the intention to continue to do so. We feel that
the attorneys generally have given it thought and consideration, feel-
ing that it may be made of great importance, not only to the bar itself
but to the public. We feel that we may be enabled to render more
public service and to assist more greatly in those things that will
tend to give good conditions to our state, and we know that organ-
ized as we are that we may render assistance to the profession gen-
erally, and we may be able, in years to come, to raise the standard
of the association of the legal profession of the state so as to give bet-
ter serviee to the client, and also serve a three-fold purpose, serving
public interest, professional interest and interest of the client. This
association is destined to be of service, and will be, not only by pun-
ishing and excluding from the ranks the unworthy, but to protect
the worthy and conscientious members of the profession.

As T am on the program for a short paper this afternoon I shall
not say more this morning. .

We are fortunate this morning in having a new man with us,
new as far as Idaho is concerned, to discuss with us a new subject.
The subject to be discussed by this speaker is one that is of Tecent
origin, but has grown rapidly in importance. The speaker that we are
so fortunate to have is well qualified to speak on this subject, He
rendered service to the Government in the Air Service during the
world war, and now he is starting on his second year as Secretary of
the American Bar Association and is a practicing attornmey of the
City of Chicago. It is with great pleasure that I introduce to you
My, William P, MacCracken. {Applause.)

ME., MacCRACKEN: Members of the Idaho Bar Association:
I can assure you that it is with a great deal of pleasure that I am here
this morning. I had started to prepare a paper for this occasion, but
unfortunately, or possibly fortunately, my duties as Secretary of the
American Bar Association were so arduous during the past few
weeks that I have not had time to complete it.

This reminds me of a story which may be familiar to some of
you: There was a man in Colorado whe lived several miles from
the closest settlement, and in the pre-war days he made'a trip to
town to sell some cattle. After he had transacted his business and
spent most of the proceeds, he bought a gallon jug of whiskey and
started home. As he journeyed along he partock of the liquid re-
freshment: About half way- home he discovered that the jur was
empty. Sitting down under g tree he pondered whether he should re-
turn to town fo'r the purpose of filling his jug, or leave it there empty.
As he wag deliberating on this most important question he heard a
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little hissing noise, followed by a rattle. Looking around he beheld
a rattlesnake ready to strike. Pausing for a second in- his astonish-
ment, he said: “Strike, darn ye, strike! 1 couldn’t be better pre-
‘pared if I had two weeks notice.” Unfortunately, I am in the re-
verse position. I had the notice, but I could be much better prepared.

My friend Oscar Worthwine met Judge Taylor in Boise as the
Judge was leaving to attend this meeting. The Judge mentioned the
fact that I was to be on the program, and Oscar said: “Oh, 1
Know him. He was a classmate of mine, and to ‘mé he is just Bill
MacCracken.” And I want to be just Bill MacCracken to this meet-
ing, because I assure you 1 feel very much at home.
. Turning to the subject assigned to me on the program, Air Law,
1 think it would be helpful if I mention some of the uses of the upper
air and touch slightly upon their development. By use of the upper
air I mean such uses as are made of it independent of any fixed con-
tact with the earth’s surface. This excludes telegraph wires, over
hanging eaves, branches of trees and similar objects which are de-
pendent upon a contact with the ground for their support. This dis-
cussion will deal with the use of the air independent of a supporting
conitact with the earth’s surface.

1t was something over a eentury ago that we first had an example
of such a use on the occasion of the first free balloon azcensions made
in France. This method of aerial navigation was first demonstrated
in this country shortly after George Washington was inaugurated as
the first President of the United States and was witnessed by him

just outside of Philadelphia. The free balloon was used for military.
“observation during the Civil War and since then has been used pri-

marily for sport and as attractions in connection with amusement en-
terprises. They have never been developed as a commercial transpor-
tation medium. i

In the latter part of the nineteenth century Marconi demonstréted '

the possibility of transmitting code messages through the air space
without the use of wires. In the brief space of time which has elapsed
sinee this invention, the art has developed to the point where broad-
casting is heard all over this country and even between the continents
of Europe and America and between ‘America and Australia. You
are all familiar with the active career of the late Theodore Roose-
velt as a speaker. It has been conservatively estimated that more

_ persons heard the voice of President Coolidge at the time he delivered
his inaugural address than heard the voice of Theodore Roosevelt in
his entire lifetime. )

Not only are they transmitting the voice through the air, but
also photographs, and it ‘was my privilege a few months ago to go
through the laboratory where the apparatus is being developed which
will transmit through the air space not only moving picture perform-
ances, but actual events which take place within the rarmge of the
projecting apparatus. The receiving set used in connection with this
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invention is very gimilar to the ordinary receiving set with which
practically all of you are familiar, except that instead of having ear
phones or a 1oud speaker, the receiving set is attached to a device
which reproduces the picture or event on the silver screen. There are
those who predict that not only will the upper air spaces be used for
the transmission of photographs, messages, programs, wmoving pie-
tures and actual happenings, but also for the transmission of power
and heat. Such developments are of the utnjost jmportance, not only
commercially, but politically. They are bound to bring the peoples
of the world closer together and result in better understanding among
them. .
1 have spoken largely about the use of the air as a means of com-
munication. Let me call your attention to some things which have
been accomplished in the field of aerial navigation. The Wright
Brothers made their first flights in a heavier than air machine less
than twenty-five years ago. Prior to that time Count Zeppelin of
Germany had developed his airship which was capable of carrying
goods and passengers ovVer 2 fixed course on a reasonably satigfactory
schedule. However, both the Zeppelin and the airplane were regarded
primarily as auxiliary equipment for the use of military forces until
after the World War. During the four years of that war both the
Zeppelin and the airship underwent remarkable development. Their
use being wholly military resulted in perfection of those character-
istics which are primarily important in time of war, such as speed,
maneuverability, and utility for the various special purposes desired
in armed conflict, little attention being paid to the commercial fea-
tures, such as safety, comfort of passengers, capacity for carrying a
commercial cargo, and cost of operation. ‘

These commercial features, however, are now receiving atten-
tion. Already the safety feature has been raised from one fatality
for every 138,600 miles flown by the United States Air Mail during
the three-year period 1918 to 1921 to one fatality for every 1,250,000
miles flown during the year beginning July 1, 1925, and ending June
30, 1926.

The original Wright plane was barely able to carry the pilot and
a very meagre supply of gasoline. Airplanes have heen constructed
with a capacity of carrying from two to three tons of cargo as well
as their fuel supply. These are rather exceptional, but there are
many airplanes in everyday use capable of carrying from one to two
thousand pounds of cargo.

There is a popular conception that American aviation is far be-
hind Europe. Aircraft operators in this country are flying more
miles, carrying more pounds and earning more revenue than all the
?ines of Europe together. Thére is not another line in the world that
is doing what the United States air mail service has been doing for
the past two years between Chicago, Illinois, and Rawlins; Wyoming,
namely, flying at night on regular schedules. A year ago this serv-
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ice was extended to provide for night operation between Chicago and
New York. In addition to our transcontinental air way extending
from New York to San Franciseo, there are in operation ten feeder
lines and three independent lines operated by private contractors. It

is less than g vear from the time the Post Office Department first ad--
vertised for contract air mail bids. These operators commenced car-’

rying mail only. Already two of them are providing a regular pas-
senger service and it is expected that others will do so in the.very
near future. Thus you can see clearly that the upper air space is
coming to play an important part in the commercial life of the present
and succeeding generations. :

In taking up the legal problems which have been presented in
connection with these scientific accomplishments they naturally divide

themselves into three parts: First, the right to use the air; ‘Second, .

liability for damage occasioned by such use; and, Third, (Government
regulation of ita use. ’

Long before any use was made of the upper air space similar to
what has been described, jurists have given expression to the old
maxim, “Cujus est solum ejus est unsque et ceelum,” which freely
translated, means, he who owns the ground owns to the depths and to
the gkies. No one seems to know just where this maxim originated
and there have never been any cases which decided just what title
each landowner had to that particular spot known as the earth’s
center. It is doubtful if any use has been made of the ground in ex-
cess of two miles below the earth’s surface. As far as the air is con-
cerned, nobody has built over a thousand feet above the earth’s sur-
face. This maxim probably originated when one landowner asserted
his right to trim off the branches of his neighbor's trees when they
hung over his property. There is some reason to believe that this pro-
nouncement was made by a court, although it may have originated
with o text-writer. At any rate, it has not been applied to a situation
where one is flying over the land of another without interfering with
the uge of the surface and the air space immediately above the surface.

There are three cases in this country in which that question was
raised. The first was a Pennsylvania case in which an aviator was
arrested for trespass under a statute passed some fifty years ago
which provided that by posting one’s land with notices warning tres-
passers to keep off the owner had a right to file a complaint and re-
ceive one-half of the fine without proving any damage to the land.
The complaint was sworn out by & Iandowner who had posted his
land as required by statute. In the lower court the defendant was
fined and on appesl the judgment was reversed. The opinion held,
first, that no trespass had heen committed, and, second, that if it had

this particular statute was not applicable inasmuch as it was intendea

that the defendant should have warning not to come on the com-
plainant’s land, and that in this caze the defendant could mnot possibly
have read the notice from the air.
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ase arose in Minnesota, involving solely the question of
aeri:n:::;:.scs under the common lfa.w. In this case tEhe trial _court c.ie-
cided against the 1andowner, holding that the Enghs}} max1m_wh1ch
was relied upon by the plaintiff haq never been applied to.t}'us p:;—
ticular situation, and that it was entirely contrary to the sp}rlt of the
common law te handicap this useful means of transportatlon by re-
quiring aviators to secure 2 right of way before flying over land of
a private sndividual. .

A similar case Was decided last week- in Lincoln, Nebraska, In
which the court held against the contention of the landowner. lln
this case the plaintiff claimed special da_mages -by reason of the air-
plane disturbing his poultry and preventing their laying. ' -

In view of the fact that millions of mi}es have been flown in this
country during the past twenty years without any land?wner suc-
cessfully contesting the right of an aviator to ﬂ}r over his }and, we
may well assume that this right has been deﬁmt.ely estabhshed'by
common usage. Of course, it ig possible for an aviator to make him-
self a public nuisance. 1f he insists on flying low over your prem-
ises, diving at your cattle so as to frighten thf,m, endangering life and
property on the ground, there can be no question but that the common
law would afford a remedy. -

The Conference of Commissioners on Uniform State Laws In
drafting the Uniform Aviation Act declared in favor of th.e so—calle.d
easernent of flight. The Federal Congress has declared in the. Air
Commerce Act of 1926 that air space above the minimum safe a1t1.tude
of flight as prescribed by the Secretary of Commerce 'shall constitute
navigable air space and shall be subject to a publie right of freedom
of air navigation in interstate and foreign commerce when conducted
in conformity with the ‘requirements of the Act.

In £ll probability some day a case will go to the Supreme Cou.rt
of the United States involving this question, but it would seem’in
the light of this legislative enactment, the reasoning of the c_ourts in
the cases referred to, and the fact that countless numbers of lanfi—
owners have acquiesced without objection, their holding waould be 1n
favor of the public right of air navigation.

In comnection with radie there is an entirely different situation -
with reference to the right to the use of the air, in which two questions
present themselves: First, “the right to use the air for broadcasting
purposes, and, second, the right to use the air over one’s owWn property
for the purpose of receiving programs without interference.

The original case which presented the first guestion arose in
linois. 'Fhe owner of a receiving set filed a bill to enjoin an amateur
radic operator from sending code messages which interfered with

" the plaintifi’s reception of the programs he gelected to hear. He al-

leged defendant was serving no useful purpose and that his actions
in broadeasting constituted a nuisance. Unfortunately this case has
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never been brought to trial and is still pending on the defendant’s de-
murrer. ' o

~ Some few years ago I owned an electric automobile and had a
mercury charging set for use in charging the batteries. Through
some trick that I can not explain this charging set did not interfere
with my radio receiving set, but seriously interfered with the set of
_one of my neighbors across the street. Needless to say it was not
the cause of any litigation as we worked out an understanding that
permitted him to turn off the charging device, provided he would
start it again when he was through using his radio. However, it

will serve to illustrate a situation that might give rise to litigation

in the future. .

. Under the original Radio Act passed by Congress the Secretary
of Cormerce was given power to license broadeasting stations. For
geveral years this power was construed to give the Secretary the
right to refuse a license if in his opinion it would gubstantizlly inter-
fere with another station already licensed. Several years ago, how-
ever, the Federal Court held that the Secretary had no such discre-
tion and that upon a proper application being filed the Secretary
could be compelled to sign a license to any applicant, and that man-
damus could be invoked in the event of his refusal to do so. This did
not result in great confusion, however, because the broadeasters per-
mitted the Secretary ‘to assign the wave lengths and apportion the
time when they might he used. Recently, however, one of the broad-
casters became dissatisfied with the time allowed and the wave
length assigned and appropriated another wave length, disregarding
entirely the time allotment. The Secretary brought a criminal action
against the broadecaster and the matter was heard in a Federal Court
on an agreed statement of facts. Judge Wilkerson in his opinion held
that the Secrctary was without power to assign wave lengths or to
divide time and that once a broadcasting station obtained a license
they might use it in any way they saw fit. If this decision stands,
anybody who wants to may apply for a license and if refused can com-
pel the issuance of one by mandamus, and once the license is issued
make use of it in any way he desires.

There were two bills before Congress when they adjourned last
month, one of which provided that the Secretary of Commerce should
have the right to agsign wave lengths to broadcasting stations, and
that as long as the station complied with the regulations of the De-
‘partment they would be permitted to use that particular wave length.
In other words, it established what is known as a proprietory right
in wave lengths.

The other bill provided that wave lengths should be assigned for
only & three-year period and could not be re-assigned to the same
party if there were other pending applications which could not 'be
granted because of the insufficiency of available wave lengths. If
enacted, into law this would mean that once a broadcasting station
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wag set up the probabilities would be that after three years of use
it would have to be dismantled or transferred to some one else who
secured the license. This would seriously retard the investment in
broadcasting stations and would curtail expenditures on the programs
because of the relativaly short period of time that the station would
be in existence. ATY, legislation on this subject is bound to present
novel guestions which in all probability will have to be pas‘sed upon
by the Supreme Court of the United States before they are finally de-
termined. ‘

This gives you a general view of the situation as far as radio
regulation is coneerned.

Turning again to-aeronautics, the last Congress passed what is
known as the Air Commerce Act of 1926. This act authorizes the
Secretary of Commerce to inspect and license aireraft and to_exami.ne
and license pilots and mechanics. It requires that all Ameriecan air-
craft and pilots engaged in inter-state or foreign commerce as defined
by the Act must be so licensed. Tt also authorizes the Secretary- of
Commerce to promulgate air traffic regulations which shall be bindm.g
upon all civil and military aireraft of the United States. When this

- Act is put into effect there will be no occasion for state regulation

of aeronautics except possibly requiring the licensing of planes and
pilots who are not licensed by a Federal authority. The Act author-
izes the Secretary of Commerce to establish airways, provide air
navigation facilities and in' general to foster and permit air commerce
and the aireraft industry. It expressly prohibits the granting of an
exclusive Tight to the use of any airway oT air navigation facility.
The ajr lanes and Federal aids are to be free to every citizen who
wants to use them.

I did not take the time to discuss with you the question of the
linbility of the ajreraft operator for accidents which may be occar
sioned either to passengers, Cargo, employees or other PErsons. Some

interesting cuestions have already arisen and more will undoubtedly
be raised.

In conclusion I would like to quote a few lines written by Tenny-
son. The era that he dreamed of has dawned and most of us will
live to see many of the things which he described as realities:

“Men my brothers, men the workers, ever reaping spme_thing‘ new:
That which they have done but earnest of the things that they

shall do; ‘
For I dipt into the future, far as human eye could see,
Saw the vision of the world, and all the wonders that would be;
Saw the heavens filled with Commerce, argosies of magic sails,
Pilots of the purple twilight, dropping down with costly bales.
Heard the heavens fill with shouting; and there rained a ghastly dew
From the Nation's airy navies grappling with the central blue:
Far along the world-wide whisper of the gouth wind rushing warm,

With the stat:gdards of the people plunging through the thunder
storm;
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Till the Waflj-d]rudm throbbed no longer, and the battle-flags were
urle
In the parliament’of man, the Federation of the world.”

THE CHAIRMAN: I wish to extend to you Mr. MacCracken,

the thanks of the Association, for the very intefesting and instructive
address you have given us.

In hearing the next address we are fortunate in -hearing a very
distinguished member of the profession and a member of the Commis-
sion, Mr. Potts.

DESIRABILITY OF THE FEDERAL SYSTEM OF
SELECTION OF JURY

The subject assigned to me, “Desirability of the Federal System
of Selection of Juty,” is so worded as to imply that the method used
in the Federal Courts in selecting juries is desirable as compared
with some other system or method followed in other courts. Presum-
ably the comparison made is with the practice in the State Courts in
Idaho. In discussing the subject I shall use as my basis the present
practice of selecting a trial jury in the Unifed States Distriet Court
for the District of Idaho as compared with the mode of selecting trial
juries in the District Courts of the State. ' The language in which the
subject is stated requires me to take the affirmative of the question.
Fortunately, I am able to do this without doing violence to my per-
sonal views. I am in accord with the opinion of most lawyers who try
- jury cases in both the Federal and State Courts that the trial juries
in the Federal Court are usually of a higher standard of intelligence
and ability than similar juries in the Courts of the State. This
opinion is not without foundation. It is quite generally recognized
that the average trial jury in the Federal Court is composed of men
of larger caliber than are usually found on juries in the State Courts.
This may be partially due to the faet that juries in the Federal
Court are selected from a larger territory and as a result men of
higher standing in the community and broader experience in business
affairs are more readily secured for jury service. However, this is

not the sole reason for the difference, nor do 1 believe that it is the

principal reason.

The qualifications prescribed by law for jurors in both courts are
the same. Section 275 of the Judicial Code provides that jurors in
the Courts of the United States shall have the same qualifications as
jurors of the highest court of law in the State. The qualifieations
prescribed by statute in Idaho are that a juror must be a citizen of
the United States, an elector of the county, in possession of
his natural faculties, and mnot decrepit, possessed .of sufficient
knowledge of the English language, and that he has not been con-
victed of a felony or misdemeanor involving moral furpitude. There
is the further provision that a trial jury consists of twelve men, so
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that in neither State nor Federal Courts in Idaho are women qualified.

to act as jurors. Any one who is competent under the laws of the
State to be a juror in the State Courts possesses the necessary qualifi-
cations to act as a juror in the United States Court. If not gualified
as a juror in the State Courts he can not be accepted as a juror in
the Federal Court. The legal qualifications are identical, consequent-
ly the difference in the caliber of the juries in the two Courts is ne.
due to any difference in the qualifications of jurors fixed by law. It
must be due to some material difference in the method of selecting
the jury.

At the very inception of the selection of the trial jury we find a
marked difference in the method prescribed by the Federal statute
and that fixed by the laws of the State. The first step in the selection
of a jury in the Federal Court is the appointment of a Jury Commis-
sioner by the United States District Judge. The law requires that
he shall be a citizen of good standing, residing in the distriet in which
the Court is held, and a well known member of the principal political
party in the district opposing that to which the Clerk of the Court be-
longs. The names of not less than 300 persons possessing the requisite
qualifications for jurors are placed in the box alternately. The law
places no restrictions upon- the names selected, leaving their choice
entirely to the judgment and diseretion of the Clerk and Commis-
sioner. They are subject only to the control of the Court, in whom
the power is vested to direct that jurors shall be returned from such
parts of the district as will be most favorable to an impartial trial
and to avoid unnecessary expense. .

The jury list from which trial juries in the State courts are drawn
is compiled by the Board of County Commissioners of the county at
their first regular meeting in each year. The law requires the Board
to make a list from the poll lists of the several precincts in the county,
last returned to the Clerk, containing & sufficient number of persons
legally competent to serve as jurors, so that the jury list will pro-
vide at least 50 jurors for each term of the Court required to be held
in the county for that year. Ordinarily this means that from 100 to
150 names must be placed on the jury list. In making up the list
the County Commissioners are directed by statute to take the names
of .such only as are not legally disqualified or exempt from serving
as jurors and who are of fair character, approved integrity and sound
judgment. As nearly as possible they should gelect a number from
each precinct in proportion to the number of its qualified wvoters.
They: are prohibited from aceepting or rejecting any person because
of his political or religious affliations or beliefs. The names thus
selected are placed in a jury box by the Clerk and constitute the Treg-
ular jurors for the year.

At first g.la.r}ce it might be assumed that the men selected by the
County Qomms_smn‘ers for jury service would be equally as capable of
performing their duties as those selected by the Clerk of the United

R e e
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States Court and Jury Commissioner. The County Commissioners of
any fair-sized county should be able to find from 100 to 150 men on
the poll lists who have just as high qualifications to act as jurors as

could be found in a division of the United States Distriet Court. If

the County Commissioners actually chose men of fair character, ap-

proved integrity and sound judgment as directed by law, nothing more ’

could be asked. The defect in the State method is not so much in the
law jtself as in its practical workings. Covnty Commissioners are
often not too well gualified to determine who would make good jurors.
They are frequently influenced by considerations other than the char-
acter, integrity and sound judgment of the prospective juror. The
desire to reward a supporter, recognize a friend-or pay a political
debt sometimes has more influence with the County Commissioners

in determining who shall be placed on the jury list than the eapa- -

bility of the men selected. This is more apt to occur when times are
hard and jury fees thankfully received. Again, other men are chosen
because they need the money and the jury fees ‘'may help keep them
from becoming county charges. In almost every county there are
" some men who apparently have no other occupation than jury service,
We recognize them as habitual or professional jurors, and expect to
hear their names called at practically every term oi court.

The Clerk of the United States Court and the Jury Commis-
gioner are not influenced by the considerations which affeet County
Commissioners in making up their jury lists. They endeavor to secure

names of representative citizens who are qualified for jury duty in

their district. The names placed by them in the jury box usually rep-
resent 2 high average of intelligence. It naturally follows that when
40 or 50 names are drawn out of the hox to form a trial jury, the
method used in selecting the names in the first instance is reflected in
the jury empaneled to try-the cause.

. However, the Clerk and the Jury Commissioner do not always
gelect ideal jurors. They do not have sufficient perscnal acquaint-
ance throughout the distriet to enable them to choose men whom they
personally know to be possessed of superior gualifications. They are
compelled to secure the names of prospective, jurors from other

sources. In at least one division of the Idaho District, the Federal
Court juries have not heen of the same high standard in recent years'

that they were in times past. This condition is doubtless due to the
failure of those who furnish lists of names to the Clerk and Commis-
joners to exercize the same degree of care in their selection as that
formerly used. It has also been intimated that greater zeal has been
shown in securing jurors, who by reason of their natural inclinations,
will be inclined to favor the Government in liquor prosecutions than
to ohtain jurors who are gualified to decide important civil cases. In
the State Courts when a jury will be required at a term of Court, the
Judge makes an order that a certain number of jurors be drawn
from the jury Box. The Clérk of the Court is required to notify the
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Sheriff and Probate Judge of the time when the drawing will take
place, and at that time the names are drawn by the Clerk in. the pres-
ence of the Sheriff and Probate Judge. From the names In the box
he publicly draws out as many as have been ordered and one of the
attending officers is required to make a list of the names drawn.
Whenever a jury is not drawn in the regular way or a sufficient num-
ber fail to appear, the Court may order a sufficient number to be drawn
from the box and sammoned, or may direct the Sheriff to summon a
jury on open venire. The Supreme Court of Idaho has held that the
gelection of a jury on amn open venire is valid and within the discre-
tion of the Court. It appears from the holdings in State v. Barker,
18 Idaho, 65; and State v. Steen, 29 Idaho, 837, that the provisions
are in the alternative and that the trial court has the power to dis-
regard the orderly method provided by law for obtaining a jury

panel and to have all juries summeoned by the Sheriff on open venire.

Tortunately this power is seldom exercised. If such a course should
be followed by any district judge as 'a general practice or except in
cases of necessity, it would be a gross abuse of judicial discretion in
fact, even though sanctioned by law and judicial decision.

Tn the Federal Court there is no such alternative provision. If
there are not sufficient jurors in attendance to complete the panel the
Marshal or his deputy shall, by order of the Court, seleet jurymen
from the bystanders sufficient for that purpose. The provision in
the State statute in this respect is that when there are not enough
competent jurers present to form a panel, the Court may direct the
Sheriff or other proper officer, to summon a sufficient number of per-
sons having the qualifications of jurors to complete the panel from
the body of the county or from the bystanders.

In the Federal Court there is a limitation on jury service. Sec-
tion 286 of the Judicial Code provides that no person shall serve as
a petit juror more than one term in a year. If, when a jurer is called,
it appears that he has been summoned or attended said court as a
juror at any term held within one year prior thereto, that is a suffi-
cient ground for challenge. In the State courts there is no such lim-
itation. A juror smey claim an exemption if he has been drawn and
served as such within a year. This is a personal privilege and unless
he desires to claim the exemption there is nothing in the law to pre-
vent him from serving on a jury at every term of court.

The jury panel for the term is now complete. The next step in
the procedure is to select the jury to try the cause, Here we find a
marked difference between the practice in the Federal Court and that
in the State courts. Until quite recently the practice was practically
the same in both courts. The only similarity that now remains is
in the functions performed by the Clerks in drawing the names from
the box and in the trial of challenges for cause, which are tried by
the Court without the aid of triers.
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In the Federal Court the Judge conducts the examination of the
jurors as to their general qualifications and fitness to try the cause.
The attorneys are permitted to ask specific questions concerning mat-
ters which have not been covered by the judge. In actual practice very
few questions are asked by the attorneys. In the State courts the anti-
quated practice of long drawn out examination by the attorneys is
still followed. ' :

The examination of the jury in the Federal Court is not regu-
lated by statute. The manner and scope of the examination is en-
tirely within the discretion of the judge. In this district there is no
rule of court regulating the examination. "As far as I have bezen able
to ascertain the same condition is true as to the State courts. The
examination of the jury is subject to the direction of the trial judge.
There appears to be no reason why the District Judges in the State
could not conduct the examination of the jurors the same as is done
by. the Federal Judge. -

That the Federal method is preferable to the State practice is
beyond question. It expedites the empaneling of the jury by eliminat-
ing an unnecessary amount of repetition as well as a large number
of ugeless inguiries, It results in the selection of a jury equally as
capable of trying the cause and as free from bias or prejudice as the
jury selected in the State court after an endless interrogation by the
attorneys, It tends to improve the administration of justice. In
actual practice the examination of the prospective jurors by the attor-’
neys for the litigants develops into a sparring for advantage. Each
side seeks to create a favorable impression on some phase of the case
by the power of suggestion.  Some attorneys go so far as to partially
try their case in the examination of the jury. All such chicanery and
subterfuge are eliminated from the trial by depriving the attorneys
of the opportunity to resort to such practices. This part of the trial
of a law suit at least is made. more nearly what it should be, viz.:
an honest inquiry into the fitness and impartiality of the jurors to try
the particular case. : ‘ ] :

The examination of the jurors by the judge relieves the conscien-
tious trial lawyer of a burden which has been placed upon him by
the traditions of the profession. The necessity of conducting a lengthy
cxamination of the jury has become so generally accepted that a law-
ver hesitates to curtail his questions through fear of being charged
with. dereliction of duty. This is particularly true in the trial of more
important eriminal cases. In a murder case tried some time ago the
attorneys were severely criticized by some of their brother lawyers
because a jury was secured in a few hours and all the usual questions
hallowed by long usage were not asked. It was taken for granted
that the case was not thoroughly tried because the empaneling of the
jury was so speedily completed. As long as the attorneys are per-|
mitted to interrogate the jurors without proper restraint, the abuse’
of the privilege will continue. The true solution is for the judge to
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conduet the examination of the jury without the assistance or inter-
ference of the attorneys. Although it is beyond the scope of my sub-
ject, I may add that it would further the administration of justice for
the judge to take a more active part in the conduct of the trial aflher
the jury has been ‘selected than is usually done in State courts. "J.:he
trial of a law suit has become too much of an exhibition for the dl:s—
play of the abilities of opposing counsel—a theatrical performance in
which the best actor secures thée plaudits of the multitude and ecca-
sionally the verdict of the jury.

1HE CHAIRMAN: This afternoon we will have an address by
the Iean of the Law School, and also one by Judge D. W. Standred, a
very able lawyer from Pocatello, and now, Judge Edgington not be?ng
here, this concludes the program we had arranged for this morning

May I ask that the members of the resolutions committee mzet in
this room. The members will please meet the Chairman in this room.

I know that you all would be pleased to meet Mr. MacCracken,
and I will ask Mr. MacCracken if he will remain a few momentis so
that the members of the bar may have an opportunity to meet him.

(At which time an adjournment was taken until two o’clock in
the afternoon.)

FOURTH SESSION
JULY 20th, 1926
2:05 P. M. .

PRESIDENT MARTIN: The meeting will ecome to oxder. It
is a very fortunate thing for the Law College of the University of
Idaho that it has as its Dean a man who mixes with, and likes {o mix,
with the members of the profession in the state. Dean Davis has been
an active and interested member of this Association in all of its af-
fairs. We have found that he is most willing and ecager to work with
the organization and the members of the Bar for the advancement of
our profession, and invites our assistance in helping to make his Law
College stronger and better. Under Dean Davis the Law College ~f
the University of Idaho is taking a very enviable position among the.
Law Colleges of the American Universities. Its standards are recog-
nized as deservedly high, and we expect even greater advancement

under the able management of Dean Davis.

We are fortunate in having him with us this afternoon, and Dean
R‘.obert McNair Davis will address us on the subject of “Legal Educa-
tion.” 7T take pleasure in introducing Dean Davis. (Applause.}

DEAN DAVIS—Mr. President.
PRESIDENT MARTIN: Dean Davis.
DEAN DAVIS: And ladies and gentlemen:
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I cannot refrain at this moment from commenting upon the fact
that we are privileged to hold our meetings in this beautiful Memorial
Hall erected by the people of Pocatello and Bannock County to com-
memorate the lives of those whe gave the last full measure of devo-
tion to public service, and I believe those whose lives are commenmo-
rated by this beautiful edifice died believing that they were perform-
ing a service for the advancement of peace and justice, and since it
is the function of the legal professior to establish and administer
justice, it is altogether proper that the meetings of our Association
should be held in a building dedicated as this one is. I have long be-
lieved that peace will be established only as a result of the establish-
ment of Justice, whether that peace is between individuals or between
classes, or hetween nations. In my studies I have not been so much
interested in pursuing peace, because I do believe that peace is only &
result of the establishment of Justice.

Now, I suppose, ladies and gentlemen, that I should make an
apology for appearing before you without a manuscript. Some eigh-

teen years ago I began to establish the habit of attending Bar Asso-

ciations. - During those eighteen years it has been my privilege to
attend many meetings of that kind, both state and national. It hap-
pens that this is the fourth Bar Association meeting that I have at-
tended in the past eleven months. Just before I left home two weeks
ago to go to the meeting of the American Bar Association at Denver,
I reeived a letter from our efficient and courteous secretary, Mr.
Griffin, asking me to reduce to writing what I might wish to say to-
you here, and in my reply to him I told him that I would try to utilize
the time while traveling on the train to Denver, and 1 have a sort of
rough drafi of a manuscript in my grip, Since arriving at Denver ten
days ago I have had no time to think further about it. Therefore I
erave your indulgence if I come before you informally.

Now, I am sure none of you are unmindful of the fact that.dur-
ing recent years there have appeared in our magazines and news-
papers all over the country innumerable articles in eriticism of our
administration of justice, and those criticisms have been leveled not
only at the administration of our eriminal justice in our criminal
courts, but also at our administration of civil justice, and those of us
who attended the meetings at Denver not only of the American Bar
Association but also of the Conference of Bar Association Delegates,
found runping through all the proceedings one predominating mnote,
and that is a criticism of the functioning of our legal institutions in
America at the present time,  Somehow I feel that this eriticism is
deserved, and if we are to find the causes, and then to find the remedy
and apply it, of course that must be done by the legal profession,
and it must be done by all three branches of the legal profession. Yon
"kmow there are three distinet branches of the legal profession now,
the Bench, the Bar, and the Teaching Profession in the Law Schools,
and if we, the three branches of the legal profession are not able to
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causes and the remedy and to apply that remeady, then T
thére is-no way of curing the condition which is so much criti-
4y in our legal institutions. } ) ‘

el that legal education, the subject assigned to me here 'boda}',r,
smentdl thing in all of this discussion. . The subject which is
to- ‘'me is large enough to include anything which anyone
ish to-discuss at a Bar Association meeting. I think we should
ééé.l education consider what it is that we wish to accomplish.
loild our product be?  What is it we want to send out from
chiools? In other words, what is legal education? What
ction of a lawyer? I think we must ask ourselves, first,
§-léw?? and then ask ourselves what is the function of law,
s6ms to'me we need in our education to go more and more into
#rofphilosophy of law and the science of law. I think our
jeretofore has dealt largely with the art of practicing law.
“have put our emphasis heretofore upon the technique of
practice, rather than upon the science of law. Of course, we

apleithantits légal system; it is absolutely the very basis of_ civili-
:am -sure that all through history there have been different
iong:of the purpose of law, and the purpose of our-legal system
y-MagiHad to differ from time to time according to th? coh-
“society ag it has evolved. I think we could say that in the
5% vivilization the fundamental, single dominating purpose
as-to: preserve the peace. There were very definite state-
j*thé -assessments or fines and amercements for every act
titd be ‘& breach of the peace. That was the dominating pur-
the-legal - system in primitive times, to preserve the peace,
bloodshed, to avoid personal violence. As society developed,
5" was broadened to the protection of property. The theory
thi iﬁr&tection of property developed, and then another purpose
id; the:protection of the transactions of men, contracts and
ong of various kinds. ‘

‘showing: the purpoese’ of primitive law, I think we could relfer
sent- condition of International law., The one dominating
iri“International Law today is to preserve peace. That ls

W, a8 'you know, is in its primitive stage. There was no such
giInternational Law until a few centuries ago. The peace of
alia-in 1648 marked really the beginning of International Law.
an take that a8 a modern example of the purpose of primitive
&'preservation of peace.
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Then, passing on from the primitive period in the development out of that period gradually we have moved lnto a new
of our legal system, we find an element providirig for protection not lod:ix
only of the person, and the life of the individual, but also of property, ption: We have come out of that perlod of individual freedom
and. transactions, But with the fall of the Roman Empire in the : idual was the center, to a point where society now is
West there came a retrogression in civilization, a lapse back again to around- which our legal system must be built. I think we
the primitive condition of the dark ages, and then again for centuries, ‘ot own country the beginning of this new era or period
the dominating purpose of the legal system was the preservation of ow live could be marked by the Granger cases back in
peace between individuals, and the avoidance of bloodshed. OQut of - -he case of Munn vs. Illinois probably marked the be-
this came another period in our civilization in which a different con- ew pennd in which we now live, in which the Supreme
ception, or a different end or purpoese of law developed, and that was i 1nd1v1dua.l or a corporatlon is not free to do abso-
the Feudal System, in which the primary purpose and end of law was :
to keep men tied in their relationships to each other,—the relation- X ed. 1 5} you are now subject to regulations for the benefit of
ship of lord and temant. This was conceived to be the best method : ' Munn vs. Illincis was followed by other Granger
of attaining the general security. That was the foundation of society e, and the Brass case, and other cases. Another
through the latter centuries of the middle ages. Then the purpose epin th lo ment of the period in which we are now was the
was to hold the man in his proove. The Feudal System called for ters Cit mmerce Act. Congress for a century had left dormant
certain military and other services by the man, or tenant, to his over- v u ate commerce among the several states, but in 1887
lord, and in turn it called for protection by the overlord to his man, dormant power and passed the Intergtate Commerce
or tenant. That, for four centuries, at least, in England was the '’ ime had arrived for the regulation and for the cur-
primary fundamental conception and purpose and end of the legal ] ost unllmlted freedom, which, of course, was proper
system.

Then we passed gradual-ly out of that into a new period in legat ex, e ere new worlds to explore and develop. But with
history, when the primary purpose changed, when the whole coneep- ¥ Y & *‘_'_ “popilation, with the filling up of new lands, with the
tion of society changed with the developments following the discovery T £
made by Columbus, and those who followed,—the age of discovery ceasary more and more to regulate, and so the
and expleration and colonization. A totally different theory of-so- Lte” “Act miarked just another step, and then came,
ciety developed out of the necessities of the time. And a lepal system 3 €ars that in 1892, the Sherman Anti Trust Law, which
has got to fit into the society of the time; it has got to be established 5 vy W gnother step in the development of the era of regula-

in the light of the purposes of that society. So all through those cen- en-an ment of the absclute individual freedom that we be-
turies of exploration and colonization, the predominating idea of the ; ' ‘ t ' ’

legal system was to give to the individual as much absolute freedom sl "gh‘? 2y that this Government, this American Republie, is
as possible, consistent with that same absolute freedom of other indi- : y wth of that period of freedom. OQur Declaration

viduals. That was the day of adventure; that was the day when men
broke away from the relationships of the Feudal System in which they
had been held in their grooves. So the predominating purpose of ali
of the legal system of another four centuries was that individuals

légal system of that time. The government of
did ‘not encroach so very much. It wasn’t any

should possess freedom, to do their own will and be free. That was g to' th reedom, resented and resisted whatever encroachmmnt
the period of “laissez faire”—let it be. Don’t regulate. Let each man Wm g2} at they considered their rights. They were not
work out his own salvation, free from any regulations so far as pos- 1 tibject to that kind of regulation.

gible. And as the culmination of this theory there came the great “two decades later we find the establishment of

industrial system, the great captains of industry, the great ‘explorers Ped; ‘T:' de Commission, as another step in this process of reg-
of natural resources, the great managers of big business,—that was X ve lived, the older ones of us, at least, partly in the
the culmination, really, of that period of four centuries of freedom £ idual freedom where the legal system was aimed at
where the individual was the center of the legal system. The legal preservation of individual rights, and now we are living in the
gsystem through those four centuries was based upon the theory of : n period in which the conception of the legal sys-

the preservation of the individual, his personal liberty and freedom. "ﬁhﬂm & rights of society, at the expense, considerably, of




68 l PROCEEDINGS OF THE

. IDAHO STATE BAR 69

I don't know but that we could explain upon this basis some of
the recent amendments to the constitution of the United States, and
the legislation thereunder,.and perhaps we could understand our own
times better if we would review the legal theories through these dif-
ferent periods. Those of us who are just between the two eras in legal
conception have a feeling that our individual freedom is being inter-
fered with, and yet law for the preservation and protection of society
as a whole must sacrifice to some extent that individual freedom which
we have so long exercised. At least that would explain the psychology,
the social psychology of our time to some extent.

Bo we are living in a new time, in a new period of legal history,
the purposes being different from those of any time in the past. - Nat-
urally our legal education must be made to fit the society of the time.
The Legal system grows out of the economic and soeial and industrial
forces at work among us. It is largely the product of those forces
and in turn it is for the purpose of regulating and adjusting all of
those contacts, and the more multiplied the contacts of human beings
become, the more multiplied and developed and intricate the legal
system is likely to be. ‘

andsUniversity, in 1817, established a law school which was
‘nimth----t’:f,;aammf_essorship of law. That was the substa.ntmli
gofidegal education in. Universities. However, the lgw school
<funiction: very.much for several years after that, until the ap-
s ti:b_iazﬁ;udgeu.]'oseph Story as professor of law in 1830. _As
kﬁqﬁfzJudgewStory was then on the Supreme Court of .the Um.ted
es-Mhatiwas the beginning of a new peried in legal .mstr.uctmn.
system«of -private instruction and even of apprenticeship also
u_d*;»};praaticallym throughout that century. There were many
reatitenchers-of the type of Joseph Story. Greenleaf in that
3} t‘y;;énd.'.Washburn, and Parsons, those great men are ail
you...They produced those books that you have _read, as a
their preparation for lecturing to the young men In the law
That was the period in which the teacher prepared the course
nded’it to the young man, ready made practically. That is, the
ent;didn’t have much digging to do for himself. It was dc_me for

2 h;w..lieriod in our legal education came when Parsons had
dnand-mésigned from the Harvard faculty, and there was
&:faculty Christopher Columbus Langdell. Any parents
stheir-boy.that name must have ‘expected him to be an ex-
+digkoverer; and indeed, Christopher Columbus La.ngdell. was
toiiof our present system of education, He was appointed
sHarvard: Law Faeculty in 1869, and came in January, 1§'70.
Maisbrming-of Langdell marks an interesting point in legal educatio .
: i , tory:and:Greenleaf and Parsons and W_ashburn were not
ilystéachers-of law; they were primarily doing something else;
sthe:benel; those other men in the practice, and somewhat

We might go back and trace somewhat the development of legal
education in cur own country. I will not go outside of America. You
know legal training and preparation of lawyers who are to be at the
Bar, or on the Bench, or in the law faculties, must be made to fit the
conditions of the timé. Back in the Colonial days the preparation
was by apprenticeship. The young man was apprenticed to 2 lawyer
and he went in as an apprentice, and he imitated his master; that is
by 2 process more or less of imitation he became a lawyer. He did
the way the master did. He was trained in the technique of law !
That was the big thing, the technique. He was not trained ve hey were teaching, but Langdell was to be a].?tei:;lher ::f
much in substantive law, and, indeed, it was hardly necessary in our woteca fihis time to the work of ]e.gal_educatlonc.]_ & s tern;ten;
simple civilization of that time. 8o that was the first step in ou ddomingi6f -Langdell marked the beginning of a differen ?[Ysaid
legal education, apprenticeship, where the apprentice observed the =Story, Greenleaf, Parsons, and those other ? e -351; then;
work of his master, where he copied pleadings, and various legz idiieensmaking - the course for the students and hanhmg ! 2 We
papers until he attained a reasonable proficiency. He could see how gaymade:s Langdell said, “We are golng back to the }slourcd: e
his master did; he went with him to Court and watched him, and =g ithieiyouhg men the cases themselves, and let 1 e‘:}ll HE n
he became a lawyer. ’ ,g«gf-gm“e\-mﬂl.--;give them an opportunity to express thelr ow

Then, in 1784 ey I e f th i W ¥ ey b e here
mn . 1 L] t th ! th].nk al out it in th ClaSS To0om, SO t
’ ? th ear after th S1gning o e reaty Of peace; d& ha

seussion. . It wi ioning process, an analytical pro-
with Britain, there wag established the first venture in legal educa” . ﬂh'sgusif;:néfl,v\i;}ﬁi a;gil;'zal.'lsoﬂ-n EPIIi:ortuni;:Y to use their own
tion. ' That wag the little private school of Judge Tappan Reeve m Qﬁﬂﬂfi-w. e“:” helthe ¢ & thing is sound or unsound.” That was Lang-
Litchfield, Connecticut, in which he received a group of young imen ‘,;ﬁos'zh:'t a young man ought to exercise his own powers of
not as apprentices, not to imitate him, but to be instructed through lec @&:;n . oomst:- to his own conclusions by his own - processes
tures. That was the beginning of a new period in legal education, and e ﬁgipﬁe;nguidame' and be able to say, “That is sound,” or
led to other ventures by private enterprise of.that kind during thé bt "gngtéa,otl.-l.ld-"-" _That is Langdell. That, of course, has become
next thirty-five years and, of course, continued on through the nine @ ilﬂ 1 " et}ibd by which. a student applies his mind to this
teenth century, but that was only the link that led up to the legal in wgﬁﬂan -thé commen law, made up of numerous single in-
struction by the universities. ' o éiényéﬁt-i‘gﬁted. _So there has come out.of that a distinct




“;a;ck-andlla.y a foundation which they should have had
Iist‘;;ss.our newly-elected Commissioner, who l‘ae_*.t nighdt
emph'asized go well the importance of p1-ec1s1otrz11 axlo
d\iciiti'on-. the training of people to do_thmgs exac i;ct..
zet f'a'c.ts,‘ Now, in this whole discussion of the cor o

ing of .our iegal system, the first th_lng thaf.t ml;s e
Pmmsg" to get the facts, and it takes trained minds o %he
uat diagnose our case, so to speak, find out thai 1:211 e
“nd-then be able to preseribe the remedy an y

{ remedy and carry it on. :

":i;ulieﬂ‘gnd how lacking some of c.)urt youn%useloizl‘e’
: ungsters,—

weére as. bad-when we were yo ,

iredn précision, in the ability to write a correct se.nﬁgglcel

a:bot» ‘sf;ate‘ a thing as it is. I have a youn_gs?er W, !

rﬁ:in'tb get the thing as it is, and to tell it ;us.t e:i{at; n:(fl

T-could-gather together the high school ‘p.rmcipa. S‘{itﬂe
téachers -and talk to them about putting on 2

ision in high schools.
ss.and precision In h1_g'
I tﬁ?}gﬂds of pre-legal studies, and I always tlry ‘t‘%‘ f:;l:c
.oun'g".men before they go into the lfzw school. o re:
.‘--'say" “take those subjects which will develop et 1;01'-

L mfnd’ mathematics, physical science, lang'uage,tno Lo
oqﬁzélish’laliguage. Get your mind sharpened. dGeh ;rwened
i ppecise -mind, then after you have your mind S ‘tl;r mec
. Pre a fine edge, then with that improvec‘l to?l, as i sar;
gét your information, or background, ‘:rh:'h }:s ah::;:ise sar
i for legs the high sc -

1 gtudy.” So I would say to 10 :
r(}igvaard to %niversity training for some of t‘:ne1:hpu11.:i11s‘r,1
gigt upon some accomplishment downkthere in the hig

] te work.

#11 fit' 8 youngster to do accurat _
a;;mllll'oﬁ bui{t in a day, there is mo short cut to g;e:z ;Z
v : . -
it; o “has. ever yet d1qcovered an easy

Ne: 'D;;i( a real lawyer I mean one wl-'Lo se.nses. th:,_ tn;:;
ygro%ession in establishing and administering justice

one Wh. look: upo the IDfeSSlOl’l. as a channel
h 0 S J¢) P

branch of the legal profession, and that is the teaching branch. I be
lieve it must continue to be a distinet and separate branch of th
‘profession. No matter how-eminent may be a practitioner or a judge
primarily that is what he is, and ordinarily he does not make the best |
teacher, at least, while he is pursuing his practice, or sitting on the
bench. 3
Now, as I have said, we are in 2 new reriod of living, of legal |
institutions, when the center of gravity has shifted from the indi
vidual, and the protection of the individual, and absclute freedom !
of the individual, to a point where the center of pravity is ;
society, and the protection of society’s rights, and the individual ;
more and more must recede, as mueh as we regret it, and our
legal system must adopt the shape .to preserve and protect and
develop the social interests of the people, so.I think that in ocur
legal study that instead of emphasizing as we have in the past, the
art,—I might call it the technique of practice,—we must emphasize
more and more the science of law. A lawyer who is going out into
the practice, and later to become a member of a Court, or possibly into
a legislature in the forming of statutes, must understand the great
forces that are at work developing our social institations, and thai
is why I believe that we must enlarge what we call our pre-legal edu-
cation. We must give to the youngster before he comes to the. study
of the professional law an understanding of our institutions, how they -
came about and developed and grew into what they are, and what
the real problems of this great human race may be in its social con-
tacts, the great problems of capital and labor, the great problems of
the regulation of industry and the carrying on of our enterprise. We
have.got to get away from the individualized view to the broader
comprehension of what it is all about in its totality. Surely the legal
Eystem is so fundamental; so interwoven with every phase of the life
of the people, that one cannot understand the legal system without
understanding the manifold relationships of people in society. So,
for my part, I hope we can lay a big foundation for our young men
before they undertake their professional studies, so that they may
come to us with some understanding of the development of our Ameri-
can institutions, to go no further than that, although I think we have
got to go back behind our English history to find our beginning.

It was Mr. F. DuMont-Smith, who in presenting a report to the
Ameriecan Bar Association last week said, “In teaching constitutional
law in our law schools we do not teach the constitution. We only pick
out a few phases, the commerce clause, taxation, due process, and so-

- - . » = s i k ow
forth.” Now we are obliged to presuppose in teaching constitutional : ' have rambled on, ladies and gentlemen. 1 did not kn
law that a student has had a prior training in constitutional history, et

A going. to say when I came ip, but thnse1 areasgz::ci:z
-and in the understanding somewhat of the developmeént of this Gov- $hat we must do in legal education, to deve OPOCial ecico
ernment, and of that constitution, because in teaching the great sub- o e informod e ioh underst?nds o:;lr :;s e
. Ject of constitutional law, we can’t take enough time to go back and o s omehipe, our economic problems, an
lay that foundation, but in teaching immature students, I find that I DS

sociebyy . g
ﬁibh,-sg:iety may be. served, one who is not self serving and
ﬂé:who has an understanding of the purpos of ovgan

£ its institutions, of its problems, of its suec ses and
4 c?l:io hag & mind to know and a congcience to do that whi
who B

) i ial things but in
i advance - the human race not only in material z
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that, and then to build upon that foundation a knowledge of the pro-
best of all, the science of law, its meaning and

fessional law, and then,
fts functions in society,

and what it really signifies in controlling indi-
viduals and groups as

they live in contact with each other. That I
think is going to be the emphasis in legal education from this time
forward. I appreciate the attentive hearing you have given me.
(Applause.) ' ‘

PRESIDENT MARTIN: I am sure, Dean Davis, the Associac
tion appreciates very much your able address on this question.

After I introduce the next speaker, I will agk the Vice-President,
Mr. Merrill, to take the chair, :

The next speaker iz one who, from the period in the history of
Idaho when it was just emerging from what might be ealled the ‘pio-
neer state, to the present time, has been prominently connected with
the legal business, the social and official life of the state, eminent as a
lawyer, more eminent still as a trial judge on the Bench, prominent
in the business affairs of the state, and connected with its official life
in many ways. Judge Standrod is eminently fitted from his store-.
house of experience to address us on the subjeet assigned to him,
“The Idaho Lawyer, His Work and Worth.” I deem it an homor to
have Judge, Standrod with us, and to have him address us on this oc.

casion, I take great pleasure in introdueing to the Association, Judge
Standrod. (Applause.)

JUDGE STANDROD : My, President.

PRESIDENT MARTIN: Judge Standrod.

JUDGE STANDROD:
pointed after listening to the splendid compliments paid me by the
Chairman. ‘ o

Before I begin, I wish to congratulate all those who have had
anything to do with calling and carrying on this convention. I think
we have all been delighted, refreshed and benefited by this meeting,
A'congregation of lawyers should mean something. I try to impress
more and more upon the lawyers the important bosition they occupy in
society, It is needless to say what that position has been in the
past. I noticed a few days ago a noted Judge of Chicapo in a speech
in New York declared that lawyers were the trainers of the soldiers
of the Revolutionary War, that the soldier boys had to resort to the
learning and experience of the lawyers in order to become members
of the army,

We have a great, deal to say about the lacking of lawyers in
some respects, and, of course, there are g great many defects in the
characters of lawyers, and vet there is no class of individuals in whom
the people place the implicit trust that they do in lawyers. Your
client gives you the most sacred papers, the most valuable papers he
has. He turns them over to you without the request of a receipt, or
any recognition of your having received them from him. Lawyers
make the laws; people depeud upon the lawyers for their laws.

I fear the people will be rather disap-
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ﬂwthlnk’ Lheve told this story before, but it impressed me wh.en
Wasqquite i young man: When the old grange idea became q}ute
) a.le'nt"fzindnp'opulousi in my state~and of course it evolved into
iazpolitical.oxganization and took a prominent part in politics that year,
Y igijtepult there was only one man went as a member of the
slature::who did not belong to the grange, and he was a
omimy:own town, a very able lawyer, a man who would
7 +Senator’s toga, so far as that was concerned, but he
redithat it was the finest legislature that the ‘state ever
rebiof which was that he wrote all of the laws passed at
of-the legislature. As I say, people look to the lawyers
ndxwe should in these meetings that we have, try to
Béed:with what our profession means to the state and

aper 18, as-I say,—I fear it might be disappointing, and
troduction by my old friend, General Martin, I fear I am
ssed With the.idea that it may be disappointing.

Judge Standrod having requested that his paper be not
is, with reégret, omitted.—~The Secretary.)
G PRESIDENT MERRILL: T am sure, Judge Standrod,
iFe#all in ‘one accord appreciative of the very excellent and

Yiex: which you have rendered,
digsrand:.gentlemen, the next address is to be given by the

Frank: Martin, who is President of the Idaho State Bar
i -General Martin, whom you undoubtedly all know, is a
ry -wide . experience, particularly in this state. He has
ifical capacity as attorney general of this state; he is
minence; he is a man of stability and character, and a
; been actively identified with the development of this
gl\‘ea';'i:f‘-h'l’a.ny years. .His work upon the Commission has
grough; he has applied to that service the same degree of
i ‘energy that he applies to everything else he under-
sure:you will be very much interested in Hstening to his
gionthe. subject, “Requisites for Admission to the Bar.”
eral:Martin. (Applause.)

ENERAL: MARTIN: Members of the Bar Association: Be-~
aHEaTeR my paper which I have prepared, might I refer to the
practice of law has always been so regarded by the
d‘States that before one could undertake that calling, spe--
8 and-special fitness must be shown. Not only must
er’show the training requisite to properly advise his ‘clients, ,
tiist~shiow. that standard of character which entitled him to
ited-withthe high duties that the state said pertained to his
6 Wdg: 1ot only not permitted to practice law as a business,
figtilay aside the business part of it in a way that he ‘musk
it it was not merely a business, but a profession with an
story;sand-a-standing to maintain; that he had duties to
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i propriate act and secure, if possible, its pass-
egzslature to carry this resolution into effeet.”

the state; to the public; that he had particular duties to that arm o
the Government, that force of the Government, the Judicial Depart
ment; that he must not only maintain the right; that he must no
only use honest methods to conduct his litigation, but that he mus
protect and defend the courts, one of the main departments of th
Governments of Nations. I do not mean that courts should not b
the subject of honest and fair eriticism, but no lawyer should forge
his professional duty so far that he should not immediately come t
the defense of the courts of his state or his nation when they are im
properly or unfairly eriticised, and no lawyer should forget that i
one of his duties,

(Paper read by General Martin. NOTE:—Through an unfor esolved, that it is the sense of this Bar Asso-
tunate misunderstanding the reporter failed to report Mr. Martin’ ature of the State of Idaho should appropriate -
address, which cannot, therefore, appear herein.} ) ioreyedoipagiithe expenses of said Commissioners to attend

(Applause.) NG pnference.”

PRESIDENT MARTIN: The next order of business is the re- R thie- fact that the expense entailed upon the citi-

port of the Resolutions Committee, and the report of special commit tatfe is:wery ¢onsiderable where appeals are taken to the
tees. Is the Resolutions Committee ready to report? 3 dhe amounts involved are small and also to the fact

DEAN DAVIS: We are ready. Iourt.ig overburdened with appeals, this Association

) ection 7162 of the Idaho Compiled Statutes be

PRESIDENT MARTIN: We will take up the report. s new section theréto in substance as follows:
DEAN DAVIS: Your committee has considered the motion; . whete the object of a suit is the Tecovery of a
submitted by various members of the Association, ,and those Whiﬂh‘ idthe amount involved is $500.00 or less, that an
were presented in due form have been unanimously approved by’ iken in the following manner: After procuring
your committee, (Reads:) ded for-in Sections 7166 and 7167, there shall be
“We, your Committee on Resolutions, beg leave to report as. fol hed: thereto a petition setting forth the ultimate
lows, and move the adoption of the following resolutions: case and points of law relied upon by the appel-

Signed by:

I__i)f':the ‘judgment. appealed from, said petition to
ROBERT McNAIR DAVIS, Chairman. Supreme Court and presented to the Court or t~
D. C. MeDOUGALL,

E. A. WALTERS.

P i discharge of the duties of said commissioners
ttend the conference of said Commissioners on Uni-
-end the laws of the State of Idaho provide for

) . : ted by the Court or one of the judges thereof.

“No. 1.—Whereas, it is of public importance that an act be passed 1 ,lﬁh ofit 'qu es refuse to grant such appeal, the appellant
by the Legislature of the State of Idaho defining what shall constitute? present his petition to the Court in term and
the practice of law; eszaid’ Bh gcranted or refused by the Court.”

“THEREFORE, BE -IT RESOLVED, that this Association ad-;
vise the enactment by the Legislature of the State of Idaho of such
an act, and that a committee of three members be appointed by the!
President of the Association to draft such an act and present it to$
the proper committee for consideration by the Legislature.”

No. 2—"Be it resolved that it is the semse of this Associatio
that the Legislature be requested to make a standing appropriatio:
of One Hundred Dollars per annum to-the Conference of Commi
sioners on Uniform State Laws to help in a small way. to defray *h
state’s share of the expense of holding the sessions of the said Confe
ence; and the Legislative Committee of this Association is hereby in

oent ecepfsmn accorded us by the City of Pocatello and,
ar of Bannock County. The members of the Bar
dve; by their untiring efforts, rendered this one of the
i d-fwithin-\the history of the association. We thor-
igte ‘their untiring energy and the manmer in which
éd of their valuable time, as well as talent, in
7§ an entite success and one which marks a forward
he ‘affairs of this Association. We especially ex-
fonrand thanks for the magnificent banquet which
‘local Bar tendered on Monday night at the Ban-
ecéption is the, outstanding social event, and such
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courtesy and kindness tends to make popular and affords a means of
increasing the attendance at these association meetings.”

MR. GRIFFIN: There is a supplemental report to this effect:
“We, the members of your Committee on Resolutions, report back to
the convention the report of your Committee on Legjslation without
recommendation. The report of your Committee on Legislation has
doubtless received the care and attention of such committee, and we
do not feel that we can further advise this convention as to the advis-
ability of followmg or accepting said report.”

And this is signed by the members of the Resolutlons Commit-
" tee,

PRESIDENT MARTIN: Gentlemen, you have heard the report
of the Resolutions Committee. There are five resolutions. I know
we are all in accord with Resolution No. 5, which expresses our ap-
preciation of the treatment accorded us; -and a motion is now in order
adopting Resolution No. 5, expressing this appreciation. All in favor
will signify by saying, Aye; contrary, the same, Tt is so ordered,
Mr, Secretary. Now, gentlemen, we have four other resolutions con-
tained in this first report. What is your pleasure as to taking them
up separately?

JUDGE WALTERS: T suggest that the Secretary re-read each
resolution separately, and the proponent of the resolutionm, if pres
ent, then discuss the same, and his reasons for proposing it to the
committee, and that we vote on them separately.

PRESIDENT MARTIN: The Seeretary will read them, please.

JUDGE WALTERS: That is just a suggestion.

PRESIDENT MARTIN: If there is no objection, we will fol-
low that order. Hearing no objection, the Secretary will read themi,
one at a time, '

(Whereupon Resolution No 1 was read by the Secretary.)

PRESIDENT MARTIN: Gentlemen, that resolution was drawn
by myself. We have an act making it a misdemeanor to practice law
without a license, but we have no statute defining the practice of law,
of what it consists. Our Commission is very often confronted with
the question of construing whether or not a man is practicing law,
on the complaint of somecne else, and it was my thought in preparing
that resolution and presenting it to the committee; that we might be
able to obtain from the legislature a definition of the practice of la.w,
80 38 to remedy that difficulty.

MR. MERRILL: I move you, Mr. President, the adoption of that
resolution.

(Which motion was-duly seconded.)

PRESIDENT MARTIN: It has been moved and seconded that
we adopt Resolution No. 1. Is there any discussion or remarks? Are
you ready for the question? Al in favor vote by saying Aye; con-
trary, the same. It is 8o ordered, Mr. Secrctary.

You may read the second resolution, Mr. Secretary.
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: ‘,&No" 2 read by the Secretary.)

Jﬁﬂ DENTMARTIN: Gentlemen, this resolution was drafted
;- who has left us. You heard his explanation when
reas before you yesterday morning, that the states
tite to the expense of th1s work. What is your pleas-

McDOUGALL Mr. President, I move the adoption

n was regulaﬂy seconded.)

MARTINy It has been moved and seconded that
esolittions Committee on this resolution be adopted.
orithe question? Any remarks? All in favor say
he same. The resolution is adopted.

d:Resolution No. 3, Mr, Secretary.

Resolution No. 8 was read by the Secretary.}
MARTIN: That resolution does mnot, of course,
0 legal profession. The Legislature of the State of
laww -authorizing the Governor to appoint three com-
tterid: the Conference of Commissioners on Uniform
ite mow in existence provides that they have their ex-
g the conference paid, but the legislature never made
“for that purpose, as I remember it. I think of
;" Judge Ailshie is the only one regularly attending
ur- years. It is a question of policy,—or propriety,
his Association should take up the recommendation
on for this matter or not. What is your pleasure,

'RILY.: Mr. President.

T MARTIN: Mr, Merrill

ILIL:- I think that we perhaps don’t fully appreciate
het ervices of the men on the Uniform State Laws Com-
mg work which they do, and the real profit that it
t 15 a movement that we can’t overlook throughout
itates, to make uniform a great many of the laws.

it or not, that is a matter that has gained consider-
and ‘we will probably hear more about it in the fu-

Hve -heretofore. 1 remember a year ago at Detroit a4’
Qisédsgsion in the comvention relative to a matter of* this
{id: it taught me the lesson.of the value of the state’s
‘being at the Uniform Laws Commissioners’ meeting.
"after the interests of these western states. The pas-

which I call attention is the uniform- act which had
the delegates from New York, particularly, and some
astern states.  The delegation from Chicago was
fiivor of it. Tt had to do with the matter of taking judg-
dit claims where the merchandise had been purchased
“houses in- the east and shipped to western states, and
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. to states far from the point of origin, It was a very drastic matter
of legisiation in favor of those eastexrn centers. It would react very
seriously against the western and southern sections. It was the west-
ern and southern men who defeated it, and it seems very, very wisely
so. Had it not been for the work of those men in opposing it, that
bill would have been proposed, and it would have been adopted by a
Tumber of states, and the force of the states who had adopted it

would perhaps have been felt on our own legislature, and it is

just possible that such legislation would have been enacted here.
It is, of course, of primary importance that that sort of thing be killed
early in the proceedings. We can’t expect the members of that com-
mission to attend to these duties and spend a week or ten days of
their time at some far-off point working for the interests of the pro-
fession and the interests of the state without their expenses, at least,
being paid, I think it is unjust to ask them to do it year after year,
and I think the state should,—and I think this body,. really, ought to
recommend that the act be further carried,—that the legislature should
carry out the provisions of the original intendment by making that
appropriation, It is only a small amount, and the good derived there-
from would be inestimable. :
GENERAL MARTIN: What is your pleasure, gentlemen?

"MR. POTTS: I do not under-rate the importance of the Uni-

form Law Commission, but I question the advisability of this Asso-
ciation asking the Legislature to make an appropriation for the ex.
penses of three delegates, or representatives, from the state. - I think
the more practical proposition would be to secure an amendment of
the law providing for ome representative instead of three, and at.
tempt to secure an appropriation for the expenses of that one dele-
gate. I furthermore believe that the great work which is being done
by the American Law Institute iz of equal, if not of greater impor-
tance, than the Uniform Laws Commission, and this state, or this
Association, should have a representative in attendance at the im-
portant sessions of the American Law Institute, and while it might be
attempting too much, I would much prefer to see the act amended, or
an attempt made to amend it, by broviding for one representative
at each of those meetings, one meeting each year, with the expenses
paid, rather than three representatives at the one which this resolu-
tion covers.

PRESIDENT MARTIN: Do You care to make a motion to
amend the resolution to ask for a change of the law to one commis-
sioner, and an appropriation for his expenses? :

MR. POTTS: It would be difficult to frame a resolution. That
is the thought. ' .

PRESIDENT MARTIN: That amendment could be put in by
the Secretary, or that thought. :

MR. POTTS: At this time I will confine the amendment to that
phase of the matter, to the effect that the resolution be amended to
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ot iati endment to the Act
hat 4his Association recommend an am , t
thatrttlaune Cominissioner, amd attempting to secure the appro
Hor his -expenses. .
e :Elfil;xli\{ARTIN: Ig there a second to that motlon?h
. 'VIS'- I wanted to make this remark: .that perhaps
10F é-bolis:h the three, the triplicate Commissioners, b1.;11:t 1;:
ide for the i)ayment of the expenses of one. I:hng % be
: y as .
ies to have three present, or as man
e pé.ll;a:he expenses of only one. I should regret to see the
UCE(th'I? ﬁlzﬁTIN: What do you think of that, Mr. Potts';
p5: It has been developed here that at no tlme; :
h'ié stated, that the state had never been represente
ed the ‘Conference some three years ago, and I as:pme,
as been no other representatives at any of the mee lnis
.. It ‘seems to me it might lead to some confusion o
coxﬁﬁissioners and have provision madg for the expens;z;.
‘L3t is not objectionable on that score, I have noe o
tion. A ‘
Fﬁ'%gel\st[AoRTIN- You have heard Mr. Potts’ motlon.

leasure? e ’
ADEVITT: I would like to ask at this time, dI do;xu:
iwhether the Commissioners have that arrangement ;ninz,-c—om
in - were i ide the expenses o -
“yrere only going to p;owde t -
would the Commissioners, three of them, arrapge a
d? -
]g;%q';.‘ll%{itl?’;‘lIN: Vou mean of the three the Governov

-. TT: vyes.
M%%EI:*IYI]‘: MAR%TIN: And if the expenses of only one well;e
' a.n ‘1 don’t know how they would arrange that. The
Bt ] i es.
dight designate the one to receive t?le expens o
mﬁ?&ﬁ% '-gnlsn’t there some provision whereby the C}Iluef
- the :Supreme Court of this Qtate attends some of those
‘with-his expenses paid? '
31 E;I;Q'hT 1I\L!LRI')I‘IN: Not that I know of—the American
te? : ' ) ‘
GE me phi has provided - some
LOR: Some philanthropist :
gfn’f&de where or how,~—by which one represeT;an;e gft
of 1 Chief Justice, attends

of last resort, presumably the ) . s
‘ thhe annual l"neeting of the Amgrma.nfLa\dv?Insutute,

NT. MARTIN: That is & private und? ) -
?}ﬁng\(i)R: That is a private fund which will expire,—
sd to expire within a few years, but that only T]f"k(:(s 1;:(;3
‘i;"he' Chief Justice's car fare and slee{;)er. 1 ; nx: of! e

rtatio years
i tion—I -am not sure. For severa
6?59:1{;1: 001,11'1'. has gone to attend that, but there has been no
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appropriation by the state. If I went I'would like to have some éppro-
priation for it, and I don’t have any expectation of attending for a
long time, but I think it is due the member of the
his expenses be somewhat compensated,
MR. POTTS: You refer to the American Law Institute?
PRESIDENT MARTIN: Yes, the American Law Institute,
JUDGE TAYLOR; Yes. ) :
PRESIDENT MARTIN: That was established by a fund from
private sources,
MR. POTTS: Yes,
PRESIDENT MARTI
for by this private fund.
might not. ' ‘
MR. SATHRE: It seems to me, Mr. President, that the reso-
lution as read should be pagsed. I believe the Uniform Laws Com-

N: And the work ig carried on and paid

mission ig probably one of the greatest commissions that we have -

pertaining to laws of that kind, and it is not only that, but it ig a
matter of importarice not only to the lawyers of thig state, but to the
entire citizenry of the Btate, and I can see mo good reason why it
wouldn’t be proper to ask for the bill set out in the original resolution,
and, therefore, Mr. President, I move you the adoption of the reso.
lution as read, ‘

MR. TYLER: I second the motion.

PRESIDENT MARTIN: Ii has been moved and seconded that
the resolution as read be adopted. Are there any further remarks?
Are you ready for the question? All in favor of the motion, say Aye;
contrary, the same. It is so ordered. The resolution ig adopted. 1
wish to say that it has been the hope of the Bar Commission that we
might get the law amended in relation to the use of funds,—that is,
the-special fund received from the licensing of attorneys so that fund
could be used, enough of it, to send a representative to the meetings
of the American Law Institute. The legislature in pasging the law
restricted the use of our funds, and if we could have a liberalization
in that regard, we would have money enough in that fund to do that.

JUDGE TAYLOR: Does the constitution of the American Law
Institute provide for the Tecognition of such a representative?

PRESIDENT MARTIN: We were invited to appoint one, so I
assume that it does. .

JUDGE TAYLOR: I assume that it does in some way.

PRESIDENT MARTIN: I have not investigated.

JUDGE TAYLOR: I think there is a slight distinetion between
one who has a vote, and one who may participate.. :

PRESIDENT MARTIN: 1 never made any investigation of
their constitution and I dont know as to the formation of the Insti-
tute. I only know that we were requested by them to appoint a rep- .
resentative from Idaho, and I assumed by that he would at least have
che power of discussion,

Court who goes that

hat is a matter that might continue, or )
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‘DEAN DAVIS: The Deans of all of the standard law. Schooli
of America are ex-officio members of the Ame?lcan Law Instltutta-.1
was quite interested in Mr, Potts’ motion adding that to our resolu-

tion. I do think that Idaho should be represented each year at tha

regular annual meeting of the Institute, and I wish that §i;t c:af Mr.
Potts’ motion had been retained. It should be represente irt. the
PRESIDENT MARTIN: If we could get an a.mendmen 0 the
Bar Association Act, we could supply thc? expenses in ‘that wa::;. e
thought that would be a better proceeding than aslfmg mgr Lrom
the legisiature. In other words, wé ask an appropriation Tor o
Legislature for- representation on the Uniform .Lalw tﬁommls;nses,
then if we could get our law amended, we ?ould supply the exp noes
from that fund, possibly, for a representative to the.?Amencan
Institute. Is there another resolution, Mr. Secretary? . )
(Whereupon Resclution No. 4 was Fea.d by the Secr; a.;y. .
JUDGE WALTERS:. That resolution was propose ¥ .

. ‘Hackman of the Twin Falls Bar, and he will doubtless speak in re-

lation to it. May I say, prior of Mr. Hackrnan’.s speaking, thait hez ;:
of the Virginia Bar, and when he can'ffht?th Tu;g;tF:flli ssezizzmz as
] ractice law, he, in common wi e us,

;EZS::dpw?tch the fact that decisions are a little slow in t]tl}? Sjg?;&]:i
Court, that it is a long time between the appeal from 't‘; District
Court, and the result in the Supreme Court._ In common wi ; ne of
the rest of us, he, I think, has become convmcefi that the only 18 I};‘rrt‘
remedy that is by limiting the amount of work in the Supreme 2 ca;l
in other words, they can do so much, and no mcj.re. If ex;lerjlr caser o
be appealed to the Supreme Court in 1Ehe enthugiasm of t eI.a}vyin ,the
the stubbornness of the client, we will never ha\te any rfhle o the
Supreme Court. This resolution has to dp with limiting the :vd ¢ o
be entailed on the Supreme Court. MF. Ha(':kma.n_ suggeste
methdd, and I commend it to your earnest consideration.

PRESIDENT MARTIN: Gentlemen, you have heard,—

MR. HACKEMAN: Mr. President. N

IN: Mr. Hackman.

ﬂlle%I}]&)ggﬁAmlaAern the first place, I hesitated to d.icta.te tha.;:

paper this morning. If it was to be I;Iresenti(.i Iiig t?eﬂl;g::solg:u;:l;en
carefully drawn, and other sections o _
El’:stcgflsﬂ‘;:-jﬁion, so B;t will harmonize with the a.-mendmen_f;i of Zl::
particular section I have reference to“ Ag Judge. Walters {na_.niox;nma;
tion, I came from Virginia, and I might say this _for your ld orma-
- tion: All cases, either in Law or C_h‘ancery, are only carrl:t_on e
Supreme Court on appeal by a petition. You have to peti Iur v
Supreme Court in all eases, am:h thteylf g‘rfa'.nt‘y?;l c:ih?f);[Si :::; ::;?1 : hei.)e
sult of that was that in Virginia, out..

111);1?33. a.rﬂl ‘; rl?alf vears ago, they only had, from 1775 up untél I ca.fi‘ee
here about 101 volumes of Virginia Reports. They helg ownreat
number of cases that went up. Now, out here we are getting a g
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number of volumes of reports. The courts are burdened, and it has
never seemed right to me that the Court should be burdened with cases
involving a small amount where there are no law questions involved.
Judge Lee, when I was talking to him not long ago, said, “Yes, we
had a case involving just one animal, a steer or something of that
sort, involving thirty-five or sixty-five dollars, that we had to'go
through with.” I believe this: That if the code of . this state is
amended in principle along the lines I have suggested that it will save
a vast amount of work for the Court, because with ruies they an
adopt in this matter, the attorney wanting the appeal can tersely
state his ground without arguing them, and present them to the Court.
A judge of the court can then look over that in a comparatively short
time and can tell whether he believes there is any merit in it, whether
the attorney has made a prima facie showing that would entitle him
to an appeal, and if it isn’t shown, refuse the appeal and save it be-
Ing presented to the Court. No one is abgolutely deprived. from ap-
pealing. The judge of the District Court can’t act arbitrarily be-
cause the amount is small. I therefore have sugpested this amend-
ment of the code. A ‘ .

PRESIDENT MARTIN: Mr. Hackman, let me ask a question,
blease. What would be the objection from your viewpoint of not per-
mitting an appeal where it is purely a matter of money or damages
in a case—where it iz only a question of money of not permitting any
appeal at all, where the amount is five hundred dollars, or less?

MR. HACKMAN: It is this, Mr. President: That in our Vir-
ginia practice, or under our Virginia constitution, you could not ap-
peal where the amount was less than $500.60. When the constitution
was amended in 1900 they reduced it to $300. Now, we lawyers there
often found that the Cireuit Judges, as-we call them,—that the Cireuit
Judge would be rather arbitrary where such a small amount was in-
volved, and a poor fellow couldn’t get redress, and he would be very
anxious to appeal to the Supreme Court. Now the Circuit Judge
would feel that he would be likely to be reversed if he wasn’t fair in
regard to a case, and for that reason I figure a man,—whatever the
amount involved,—ought to have an opbortunity to present his case
to the Supreme Court.

PRESIDENT MARTIN: That applies to questions of law. The
man that has a five hundred dollar case and has a jury trial on the
facts, he should not be permitted to have an appeal, unless he might
have a law question to be réviewed. That would be lessening the
work,

MR. HACKMAN: I have no objections to that, personally. To
be perfectly frank with you, I was afraid if I put it that way, it
might be too drastic, and there would be too much objection raised
to it? :

" MR. MERRILL: I was wondering why that couldn’t be hamn-
dled by a writ of certiorari. My reason is, that writ is an old es-
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tablished writ, and there would be considerable precedent f‘or follw-
ing it, and the lawyers generally would know how to'handle it, rather

‘than to proceed upon a nmew field, and I was wondering, furthermore,
" why it shouldn’t be enlarged to take in not only money .Judgments, but
other judgments, such as judgments in claim and delivery that only

involve a small amount of money. 1 am particularly anxious to see
this passed, and there are several reasons. 1 thinl-c, in the first place,
it is rather a shame to have five members of the Supreme _Court, and_
two or three lawyers, spending their time on a case involving a small

- amount of money, and no particular principle. The economic waste to

the state ig quite tremendous, and something ought to be done to cur-
tail it. 1 am furthermore particularly anxious to see some sort of a
law like that passed, because I am in the Supreme Court now for‘ the
third time in the same case, representing the respondent each time,
with an automobile case that involves §350.00, and I would like to sec
a law passed to prevent it from going there again‘. B1}t I really. i:eel,
seriously, gentlemen, there is a great economic waste in small litiga-

_tion in the Supreme Court, and it would render a great service to the

Gourt, and likewise to the people at large, if we could adopt some-
thing like this. '

MR. McDEVITT: 1 don't like to suggest anything,—-a young
lawyer hates to, especially when men like Mr. Hackm?,n and others
have suggested this sort of legislation, but I would like to know

~whether this act would decrease or increase the Iabors of the Supreme

Court. Perhaps I have misunderstood, but, at any rate, it seems to

‘me the bill provides first that the appeal be directed along a certain

procedure, that is, be directed to an individual judge_, and further pre-
suppbses that the person who takes the appeal is either bone—hea‘dec'i,
.1 think the term was, or his attorney was enthusiastic. If that .1nd}-
vidua] judge refuses to grant the appeal, then the entire appeal is di-
rected to the Supreme Court again, over and above the usual course of
procedure which we now have. It seems to me that you are, in ad-
dition to our regular procedure, you are adding another procedure.

 You are burdening each individual judge with a petition, and instead

of lightening the labors of the Supreme Court, you are burdening the
entire Court; instead of relieving the labors of the Court on five hu1:1-
dred dollar cases, or less, it appears to me you are adding to their
burdens. .

MR. HACKMAN: The suggestion is there, that you prepare a
bare petition .and present it to Judge Taylor, if you wish. I‘f he re-
fuges to grant the appeal, then in term time you can present it to the
entire Court. That is a matter with the Court as to how many may
wish to look over the petition. Other members may want fo ex-
amine the petition. : .

' JUDGE TAYLOR: Mr. President.

PRESIDENT MARTIN: Judge Taylor.
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JUDGE ‘TAYLOR: I think I could state to you that.such a |

proceeding. or such & provision would naturally lessen the work of the
Court. I just wanted to say that the courts are in need of defense
a8 your very eminent president told you in his address, that it was the’
d}lty of the Bar to rush to the defense of the Court, but he imme-
diately embarked on another subject, having said that you should rush
to the defense of the Court when improperly accu'sed, or something
wrong said about them, and he didn’t even start to say there had
be.en a.n:,'rthing wrong said about them, thereby proving that every-
thing said about the Court was true, and it probably was.. I didn’t
have the opportunity vesterday to say,—and I think I speak for fiv.e
member?. ‘o.f the Court,—I speak for one, I know,—that we welcome
your criticism. I give to you the right to file anything so far as I
am concerned, attacking anything I have ivr,itten, said or done, and
you can attack it publicly without filing anything, then you won,’t be
going on paper at any time. But we are in need of help along these
lines. Iam going to talk fast, because I don’t want to take your time.
I am more anxious, perhaps, to get out of town than some of you
are possibly, because I want to travel to Twin Falls tonight, - but
when the record of the Court wag mentioned, I happened to ha:.re in
my pocket data on the last two or three years of the Court, and while
I won’t read it at length, I will say that on J anuary 1st, 1925, a year
ago last January, there were 230 cases pending on appeal in the Su-
preme Court. Boise' Division had 122 of those; Pocatello Division
76, and the Northern Division 32. At this last term of Court in the
Northern Division when we came to set the calendar we had 36 cases;
we set 24 of them, which leaves a few for the next term of Court,.
P_er}.laps the same ratio of appeals obtaing there as in the other ju.ris—
dictions, ?.nd I am taking it from the total number of cases, that we
wo:.n’t ql'nife complete the Northern Division in the fall term. The
Boise Division has been sorely neglected. Now, just to indicate to
you what we have done: We have disposed of—had on the 15ih
qf July,—108 cases this year. That is approximately six months, a
Iltt'le over. There are thirty-one cases pending before us, some’of
which have been submitted to District Judges for writing the opinion
and some of which, due to the necessary length of the opinion will’
not be out when we take our vacation, but I will say that twethy of
those cases will be out. That will be 128. If we do as well in the
ﬁve‘mpnths following vacation, we will dispose of two hundred cases
during the present year. But while we were disposing of 120 of those
cases, there were 138 appeals filed. Or, in other words, we have lost
elghtt.aen, when we thought we were making. a pretty good. record in
the t‘%lsposition of cases. I don’t know whether Brother Merrill objects
tu_:n .hls case being up the third time because of what may be the de-
cision, or whether the merits are on his side, but I remember that .that
_case was up once before I went to Supreme Court, and I want to cor-
rect him at this point. He said there was $350.00 involved. That was
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the ultimate price fixed on ‘the automobile, I believe, but there was
just about a hundred dollars involved in the case. Somebody claimed
a lien of $100, and they were contesting about which party should
pay the $100. As he said, it has been up fwice, and is now back the
third time.  Judge Adair told me of a case which happened in his dis-
trict where there was a thirty-five dollar steer inveolved. They liti-
gated it through the District Court and into the Supreme Court, and
the parties probably lost $500 apiece on that case.

I had in mind this: That if this resolution could be adopted,
that. we recommend to the legislature the adoption of the spirit of
this - resolution, except that appeals be denied in cases on questions
of fact where the amount involved is less than $500,

PRESIDENT MARTIN: I think that is proper. } -

JUDGE TAYLOR: 1 think we have perhaps such a law-in Wis-
congin. I want to tell just one more joke on myself: When I first
¢ame to Idaho I had a fifty-dollar claim and delivery case involving
gome hogs. I lost out in the Justice Court, and several weeks after-
ward, I met my client, and he said to me, “Don't you speak to me
o I will bust you right in the face.” I didn't speak to him for several
vears. About ten years afterward I had occasion to draw some of
the papers in the case of Dover Lumber Company vs. Case, and was
rather friendly with Case. He came in on the other side, and he said
to me one day: “Do you remember when you tried that hog case ten
of -twelve years ago?’ 1 said, “Yes, and I never understood what
made you so mad.” He said, I told you to appeal that case and you
told me it couldn’t be appealed.” I came from Wisconsin where that
case couldn’t be appealed, and I had not looked up the law here. He
said, “I thought you were crooked, but I afterward found out you
were just.a damned fool.”  (Laughter.)

. JUDGE WALTERS: I think we could devote an entire session -
of the Bar Association meeting to a discussion of this kind, if we
wanted to formulate the principles of a law of that kind. After a
practice of the law in this state of almost a quarter of a century,
I have convinced myself this is the only way we can obtain relief
in the Supreme Court. By no other method can it be done. We must
limit the amount of work that Court is called upon to do, and some
method of this kind should be devised. May I say thig: This thing
has been discussed in Bar Association meetings before by myself and
by others. We have gotien up and aired our notions about it We
have gonme away feeling good, and nothing has been done, nothing
accomplished., Now, that should not be.  There should be some
method devised here and now at this time. I do not think we could
find, nor would we have, that under-current, in my opinion, on the
part of the farmer members as to an act of this kind. Even among
laymen very, very. generally indeed, do you find discussions as to the
fact that our courts are slow, the District Court, as -well as the
Supreme Court. - Right recently there has beén. considerable discus-
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sion right in my own country in thig connection, and that is with ref-
erence to the Jurkovich case. The laymen don’t understand; we
think we do. Tt is up to us to provide the suggestions and to follow

the thing through to conclusion, and only by this method do I think |

we can get somewhere, Now, Mr. Hackman has suggested this,—done
in a hurry, I know. It is his idea based on his experience in Vir-
ginia. There might be some better method; some better way, but
t¢' bring it formally before this Association,—I don’t think a motion
has been made yet, Mr, President,—and if this will stand the parlia-
mentary test, I move that we adopt this resolution in spirit and refer
it to the Legislative Committee for their further report to the presi-
dent and the other two members of the Commission, to be brought
formally before the Legislature. )

PRESIDENT MARTIN - May I call your attention to this fact:
This resolution provides that a person desiring to appeal shall have
a transcript prepared. He has to prepare a transcript in order to as-
certain whether the Supreme Court will let him have an appeal.

JUDGE WALTERS: That may be one thing right there that
would tend to disecourage the appeal. : '

PRESIDENT MARTIN: It hag long been my idea that an ap-
peal in the small matters should not be permitted at all; in other
words, when a man tries his case and it is decided against him on a
question of fact, these small cases, so far as the questions of fact are
concerned, he should be ready to quit. If the Court has ruled apainst
him erroneously, he should have an appeal. Is there a second to
Judge Walters’ motion?

MR. MERRILL: T second the motion.

PRESIDENT MARTIN: Tt has been moved and seconded that
we approve this resolution in spirit, and that a committee be ap-
pointed for drafting an appropriate act to carry it into effect. That
is your motion, Judge Walters”

JUDGE WALTERS: Yes. .

PRESIDENT MARTIN : Any remarks?

GENERAL BLACK: I don’%t want to delay the session, but I
think the latter part of the motion is the most important. Bar As-
sociations and other organizations innumerably pass resolutions, and
they are in favor of them,—and I am in favor of this one,—but the
thought comes to me that they do not present at any time in the
Legislature au appropriate bill to carry it out. I think the last part

“of this will do more toward getting results than the .other, that is,
a committee of lawyers who will devote the necessary time to take
those statutes and strike at the ultimate end, which is to limit the
work of the Supreme Court, and limit the amount of appeals, and
I want to add my hearty support to the proposition with the idea
that it will be carried out in some manmer like that.

PRESIDENT MARTIN: Any further remarks?

JUDGE WALTERS: A comimittee of how many?

IDAHO STATE BAR . 87

PRESIDENT MARTIN: I suppose three. Are you ready for
the question? All in favor, say Aye; contrar)_f, the same. The mo-
tion is carried. That disposes of these resolutions. We ha.ve the re-
port now of the Legislative Committee which the Resolutions Comé
mitlee returned without recommendation. 'The_y felt the repor':t ha
been well considered by the Legislative Commliftee, and thalt it was
needless for them to consider the recom.men‘datmns. The Secretary
will read the report of the Legislative Committee, please. .

SECRETARY GRIFFIN: (Reading) “T? t]}e Idaho State
Bar: The undersigned, your Committee on Legislation, respectfl_ﬂly
present the following recommendations: Fi:_rst: Order for Pulglt-ca—
tion of Swmmons, We recommend-that Section 6659 C. 8, prt_w1d1ng .
for' publication of summons against unknown owners anfl claimants,
and Sections 6677 and 6678, C. S, as amended 1915 Session Laws, c.
43, providing generally for the publication of summons, be harmon-
ized. .

i i tives:

“For this purpose we present two alterna.

“(a) FEither (and preferably) by repealln.lg the 19-25 amendmer;lt,
‘thus restoring the original provision author1z1.ng the issuance of the
order for publication by the Court, or by the judge or clerk in vaca-
tion; and amending Section 6659 to conform thereto; o5

"‘(b) Or by amending Section 6659 to conform to the 1925

ndment.” - ) )
an-“:‘;li:'RESIDEl\IT MARTIN: You have heard the reading of this rec-
ommendation. What is your pleasure? o

‘MR. POTTS: I move the recommendation be adopted.

MR. TYLER: I second the motion. ] o

JUDGE TAYLOR: It occurs te me that thl.s Bar Association
doesn’t want to go on record as basing their c.onclusmn that the repea.11:
"of one measure would restore another. I t}_unk_ the lanpuage ?f thaf
is of doubtful .impoi-t, and T have carried in mind a few holdn}gs o
the Supreme Court of Idaho, and other states, that the repealing of
i tatute does not restore another, ’ ,
e SPRES.IDENT MARTIN: I suppose that meant “and restore”

JUDGE TAYLOR: I didnt suppose the Bar wanted to go on

that resolution in quite those words. ) _

1.e'::c)l-.EitlecE]nl;lETARY GRIFFIN: Do you desire to amend it by putting
in “and” thus? )

i MR. POTTS: If it refers to an appeal, no appeal is necessary.
Al that is required is an amendment of one statute or the other to

ke them conform.

" ?\JR.e MERRILL: Mr. President, I offer an amendment by chang-
ing “thus” te “and”, .

e PRESIDENT MARTIN: -How will it read with that amend-

t? . )
e {Recommendation No. 1 read by the Secretary with the proposed
amendment. ) '
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obi I;RESIDENT MARTIN: That will be all right. Is there ény
JecG 1}:3)111I to that amendment? Mr. Becretary, it is ordered amended.
ERAL BLACK: I should like to ask the members this

question: Why should an order for the publication of summons ever

E}t: require.d to bé made b?f the judge? Now, it isn’t one of those orders
at the judge ’\’Nould sit down and consider and say, “Well, T will
fjant the ordceir, or, “I will refuse it.” Tt just requires the at’torneys
run around and hunt up the judge, or to walk
house, and not find him there. If i , ratior viere taave ot
. . If it was any matter where th
any discretion to be exercised, I wo it to the Judge
. 2d, uld say to leave it to the jud
?;J,t under the 1925 Sesmqn Laws, and that part which is applical.]blegx?t’
ﬁ-':io r_nuch I:nore_ convenient for attormeys to prepare the necessa,.ry
a.l avllt, which is the foundation of the order, and have the eclerk
alone issue the order, as they do now, in all cases.
the ;E%;ICEE&L‘J?‘;&“I:;HN: bIn other -words, that the law provide for
' mons by so amending or ch ing i
clerk in all cases would sign the order? # Aneime I that the
GENERAL BLACK: Yes.
mostMR' IMERBILL_: Why have an order at all? Really, it is the
. useless thing in the world, particularly where the clerk signs
I .thWhy no't Ie.t the clerk isgue the summons on the afidavit? That
iz the pract%ce_ in many states. I had oceasion to find out rather re-
cently that it is the practice in Utah,
juris{i EZEEHE uiﬁl‘_llaaf(;R: Wo;ld;’t you be deferring your finding of
tion er you had spent fifty or seventy-five doll
:1&‘1 g:‘lg.l;catmn:tandﬁall that, and then the Court would determine y;i:
it wasn’t sufficient and you haven’t any jurisdicti igl
: Jurisdiction. T migh
‘answe.r very briefly, ].3rothe1- Black, in one way: I had a very sllf)r:
experience on the District Court Bench, but I found this: That
1l.;l;ders were presented that didn't even comply with the statute, in
. etfaltjcts they -put before the judge. If they put the same lack, of
_agi s efol:e the- clerk, an(li h»e signs-up the order for it, and there is no
ju c}a.l discretion exercised onm the facts, the Court comes in and’
:a.yf that the clerk was entirely in error, that you didn't have enough
ac S, and 'refuses to grant you a default,—and that has been my
experience in some courts. The lawyers are not as careful in draw-
%ng:E their a.fﬁqawts and orders as the gentlemen who have spoken
;;11 avor of this measure. Mr. Black will probably not fall down, but
.Oretﬁveéagetlzwyer falls down on the facts he puts before the ::lerk
e Court to get his order of publicati i i
e ! . p on. That is my experience
EENER.A.L .BLACK: There are certain prescribed facts which
you have to put in your affidavit. Why wouldn’t it be proper to rec-
;).mm_end and have dra\‘vn a regular form of the affidavit for the pub-
ication of summons, Iike our written form of summons is prepared
t]

and put it into the statute, then when the: I
z re
affidavit, they couldn't go wrong? v prepare and presont that
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- PRESIDENT MARTIN: Isnt it a fact, General Black, that
the attorney has to take the responsibility of complying with the
statute] The attorney should take that responsibility himself. 1
don’t know that the legislature should pass laws making it too easy
for men to practice law.

GENERAL BLACK: If Judge Taylor locked at the affidavits,
he is probably about the only judge that ever looked at them. Of
course, if we had judges like that we might rely on the judge, and it
would be quite a little bit easier for the attorney, but I never saw a
judge logk at an affidavit, and if a lawyer made a mistake, he'made it
any way, and it is no defense that the judge signed the order, if the
attorney made a mistake in the affidavit. ’

JUDGE TAYLOR: I might answer Mr. Black with this: I
don’t suppose down here a lawyer would make such a mistake, and
there wouldn't be any necessity for it, but I do find some such lawyers
up ‘north that do make mistakes,—not Mr. Potts, however.

PRESIDENT MARTIN: If the lawyer makes the mistakes,
, shouldn’t he take the responsibility?
JUDGE TAYLOR: But the Court isn't permitted to cuss -him.

" MR. POTTS: I do not want to prolong this diseussion, because
it can be carried to quite an unreasonable Iength, but it is very easy
to say that such and such should be the case, and it is a very dif-
ferent matter when it comes to the practical questions when pre-

. sented. Prior to the amendment of the 1925 Session Laws, our Dis-

triet Judges had adopted the practice, possibly initiated by Judge
Taylor, of carefully scrutinizing every affidavit presented to him for
constructive service. They found it necessary to do so in order to avoid
the embarrassment and difficulties arising when after the publication
of summons was completed and application was made for judgment,
they were compelled to turn down, to refuse the grant the judgment
on the ground of defective process. Ome of the judges in our dis-
trict told me that on being called into another district he had, while
there only a few days, the very unpleasant duty in two cases presented
by attormeys, of refusing to grant decrees based on constructive serv-
ice, because of fatal defects in the affidavits.” Now, it is a practical
proposition, and I believe that the proper practice is as it was. Those
matters should be presented to the judge, and the judge should scrut-
" inize them, and should ¥now before he grants the order for publication
_ that the essential averments required by statute are contained in the

. affidavit, ‘ .

PRESIDENT MARTIN: What is your pleasure, gentlemen?
Axe you ready to vote on the motion? The motion is on the adoption
of the recommendation of the committee as amended. Are there any
further remarks? ~If not, all in favor of the motion, vote by saying
Aye; contrary, the same. It is so ordered. . ‘
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+ SECRETARY GRIFFIN (Reading)

Recommendation No. 2: “Attorneys’ Fees in Probate Court. We

re;:ommend _that attorneys’ fees in conmection with the probate of
eatates be fixed by statute and suggest that the schedule be the same
as the statutory fees for executors and administrators.”

MR. POTTS: I move that resolution be laid on the table.

MR. KATERNDAHL: I second the motion.

o f]?RESIDENT MARTIN: Are you ready for the question? All
avor, say lAye; contrary, the same. It is so ordered. You ma
read the next recommendation, Mr. Secretary. v
EEEEETARYJG;HFFIN; (Reading): Recommendation No. 3.
1o :
sorm n of Judgments, Ete., on Account of Negligence of At-
“We recommend the repeal of the amend
o T I : } ment of 1921, ¢, 235, per-
mitting the setting aside of judgments and orders based on the fail—
:;ZtOIi .;’Legliit of attorneys; or at least that the statute be so amended
,» lilke other applications to vacate, such a i q 1
the sound discretion of the Court.” ’ - motion be addressed o
recomPﬁEnS(iI;igrl:IT EIARTIN: dYou have heard the reading of this
eco , re you ready to dispos it?
tion in connection with that? pose of 16215 there any mo-
- MR.dKATE-RN_DAHLE In view of the fact that there is nobody
i erested, I,movc-a it k.)e laid on the table. My thought in doing that
i that I don't believe in sending a lot of recommendations to the legis-
lature that we really don’t want, and don’t need,
PRESIDENT MARTIN: I think you are right.
MR. TYLER: 1 second the motion. '
PRESIDENT MARTIN: It has been moved and seconded,—

this ﬁl:élﬁi)](ii}\gTT b Idrgove that it be further recommended that
ndation be addressed to th i i i
ctock ommendat o the sound discretion of the live-
" Pl'%’ESIDZ!ENT MARTIN: Are you ready for the question, gen-
emen? All in favor, say Aye; contrary, the same. It is g0 ordered.
. SECRETARY F}R.IFFIN: The Chamber of Commerce of Boise
as requested me to invite the Idaho State Bar to meet at Boise, where
zhe -Ch‘c]llmbfer of CoImmerce and the City of Boise will be glad to wel-
ome all of you. suppose that should be ref ig-
sion for its consideration. referred to the Gonuls-
Vitatiiﬁl;slfgmihMAlRTlN ¥ The Commission will consider the in-
xing the place of the next meeting, I i
ommendations, Mr. Griffin? e T this all of the xec-
SECRETARY GRIFFIN: That is all.
:PRE SIDEI_‘JT MAlllT_IN . Now, gentlemen, will you authorize the
president of this association to appeint any committees necessary in

regard to the drafting of these bills and presenting them? I suppose
it could be done in one motion. Some of these recommendations carry
the provisicn that the chairman appoint a committee, and some do not.
It might be necessary to have several committees,

SECRETARY GRIFFIN: I move that the President of the

* Idshe State Bar be authorized to appoint such committees in con-

nection with the resolutions and recommendations as may be neces-
sary to carry into effect the recomnmendations of this meeting. -

PRESIDENT MARTIN: Is there a second to that motion?
MR. TYLER: I second the motion, Mr. President.
PRESIDENT MARTIN: It has been moved and seconded that

" the president be authorized to appeint such committees as may be

necessary to draft bills and carry out the recommendations of this
meeting., All in favor, say Aye; contrary, the same. It is so ordered.

Is there any special committee, Mr. Secretary, to report, other
than this Legislative Committee? ‘

SECRETARY GRIFFIN: No special commitiees.

PRESIDENT MARTIN: Is there any matter any member
wants to bring before the Association before we adjourn? - Then, if
not, we are ready to adjourn, sine die, and may I say to you before
going home, that the Commission desires to be of service to you, and
we invite the cooperation of the members of the profession in work-’
ing for the interests of the legal fraternity, and I believe much bene-
fit could be obtained by us if we can get our lawyers generally in-
terested in the work of this Bar, and a larger attendance at the meet-
ings., The courts are perfectly willing to co-operate with us, and
realize the advantages that may accriue from these meetings and
discussions, and are willing and ready to arrange their calendars so
that lawyers may attend these meetings. May I ask each one of you
in your respective localities to talk with your brother attorneys, about
this organization and urge them, as well as yourself, to attend our

" meetings. On behalf of the Commission I desire to tender, you our

thanks for your attendance here, and in helping to make this meet-

" ing a success.

MR. KATERNDAHL: I arise to a point of information: I was
wondering whether or not the proceedings of the meetings are printed
and distributéd? o

PRESIDENT MARTIN: They are; a copy to each member,
And T would suggest to the Secretary, if there is no objection, that
‘he give all possible aid to the newspapers in giving publicity to all ac-
tions of the Association at this session.

If there is no further business, the Association stands adjourned.
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MEETING OF WESTERN DIVISION
IDAHO STATE BAR

June 28th, 1926
BOISE, IDAHO

The Western Division of the Idaho State Bar met at the Federal
Court Room, Boise, Idaho, June 28, 1926, at 10:00 A. M., Frank
Martin, Commissioner, presiding.—Present, 45, .

W. G. Bissell, Gooding, addressed the meeting on Uniform Rules
in Distriet Courts, stating that in buf four districts did it appear
that any rules had been promulgated, and that apparently, except in
Bannock and Ada Counties, where the courts sat continuously, and
there were two Distriet Judges, the despatch of business did not re-
quire Tules. That in view of the different conditions existing in the
districts of the state, it wag doubtful if uniform rules would be found
desirable, '

Frank L. Stephan, Twin Falls, addressed the meeting ‘upon
“Should the State Be Permitted to Comment Upon the Failure of a
Defendant in a Criminal Case to Testify”? Mr. Stephan’s very able
paper is attached to this report, and it is suggested that it be included
in the publication of the Proccedings of the Idaho State Bar. The
topic resulted in considerable discussion and comment,

* At noon the meeting place was transferred to the Orange Room
of the Owyhee Hotel, where after lunch, attended by 60 attorneys, the
brogram was continued by an address by D. L. Rhades, Nampa, on
“Appellate Divisions of Distriet Courts,” arising out of a suggestion
that by creating such Divisions the Supreme Court docket might be

relieved. Mr. Rhodes concluded after citation of the Constitution of
Idaho and other states having similar Provisions, and authorities, that

such divisions could not be ereated by Aect of the Legislature, and, if
desirable, could only be secured by an amendment of the Constitution.

Frank D. Ryan, Weiser, presented the subject, “Legal Aid to Des-
titute Persons”, particularly with reference to the limitations on the
duty of attorneys in giving free services to such persons.

Jess Hawley, Boise, one of the delegates of the Idaho State Bar
to the meeting of the American Bar Association, desiring to ascertain
the present attitude of the Bar toward the Bar Organization. Act,
50 ‘that he might report thereon to the Conference of Bar Association
Delegates, where consideration was to be given to such legislative acts,

- proposed the following resolution

“RESOLVED, That we record the Western Division of the Idaho
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State Bar as favoring and endorsing generall.y t,1;1e law and principle
thereof under which the Idaho State Bar exists”. ) '

Which, upon motion duly made and seconded, was unanimously
adopted. _ N . )

Discussion was had of the 1925 statutes prescribing 1ss:anc:i,n:t
orders for publication of summons by the Clerk of t%le. COPZ uzﬁce st
known defendants, and the unrepealed statute requu(linﬁ- }s uance of
such orders by the Court against unknown owners and heirs :1 east > 28
to whether a deputy clerk ecould issue such orders. TheBreq st was
made that the Legislative Committee of the Idaho State Bar g

sideration to a remedy for the situation.




